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MURPHY, Circuit Judge.

I. Introduction

Plaintiff-Appellee Harvey Frank Robbins filed suit pursuant to the
Racketeer Influenced and Corrupt Organizations Act (“RICO”), 18 U.S.C. §§
19611968, and Bivens v. Six Unknown Named Agents of Federal Bureau of
Narcotics, 403 U.S. 388 (1971). Robbins alleges employees of the Bureau of
Land Management (“BLM”), including Defendants-Appellants Charles Wilkie,
Darrell Barnes, Teryl Shryack, Michael Miller, Gene Leone, and David Wallace,

attempted to extort a right-of-way across Robbins’ property in violation of RICO

-



and the Fifth Amendment. Defendants filed a motion for summary judgment on
qualified immunity. The district court denied the motion concluding, inter alia,
that Robbins had sufficiently alleged violations of his clearly established rights
under RICO and the Fifth Amendment. Defendants appealed. This court has
jurisdiction pursuant to 28 U.S.C. § 1291 and Mitchell v. Forsyth, 472 U.S. 511,
530 (1985). Because the right to be free from retaliation for the exercise of Fifth
Amendment rights is clearly established and Defendants’ alleged wrongful use of
otherwise lawful authority to obtain a right-of-way from Robbins violates clearly
established law under the Hobbs Act and Wyo. Stat. Ann. § 6-2-402, we affirm.
II. Background

Robbins owns High Island Ranch in Hot Springs County, Wyoming where
he engages in cattle ranching and operates a commercial guest ranch. Robbins
purchased the ranch from George Nelson who had granted to BLM a non-
exclusive access easement along a road on the ranch. BLM failed to record the
easement, however, and Robbins had no notice of it when he purchased and
recorded his interest in the ranch. Thus, under Wyoming’s recording statute,
Robbins took ownership of the ranch unencumbered by the easement. Robbins
also had various BLM preference rights, livestock grazing permits, and a special-
recreation use permit allowing him to use federal lands adjacent to his property.

When BLM learned its easement had been extinguished, it contacted

Robbins to discuss obtaining a right-of-way across the ranch. Robbins refused.
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Robbins alleges that in retaliation for his refusal to grant the right-of-way,
Defendants attempted to extort the right-of-way from him. Specifically, Robbins
alleges Defendants refused to maintain the road providing access to his property;
threatened to cancel, and then cancelled, his right-of-Way across federal lands;
stated they would “bury Frank Robbins”; cancelled his special recreation use
permit and grazing privileges; brought unfounded criminal charges against him;
trespassed on his property; and interfered with his guest cattle drives.

Robbins brought claims pursuant to Bivens and RICO. Defendants filed a
motion to dismiss both claims. The district court granted the motion, reasoning
that Robbins had failed to adequately plead damages under RICO, and that the
Administrative Procedures Act (“APA”) and Federal Tort Claims Act (“FTCA”)
were alternative, equally effective remedies precluding Robbins’ Bivens claim.
This court reversed. Robbins v. Wilkie, 300 F.3d 1208 (10th Cir. 2002)
(hereinafter Robbins I). We held that damages under RICO need not be pled with
particularity. /d. at 1211. Moreover, the APA and FTCA did not preclude
Robbins’ Bivens claims because the APA does not provide a remedy when an
official’s intentional acts unrelated to agency action violate a party’s
constitutional rights, and the FTCA is a separate and distinct remedy from Bivens.
Id. at 1212-13.

Subsequently, Defendants filed a second motion to dismiss on the grounds

of qualified immunity. The district court granted the motion in part and denied it
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in part. See generally Robbins v. Wilkie, 252 F. Supp. 2d 1286 (D. Wyo. 2003).
The district court determined Robbins had sufficiently alleged violations of his
clearly established statutory rights under RICO and constitutional right to exclude
others from his property under the Fifth Amendment. /d. at 1294-95, 1301-02.
The district court dismissed Robbins’ Bivens claims for malicious prosecution
under the Fourth Amendment and procedural and substantive due process ﬁnder
the Fifth and Fourteenth Amendments. Id. at 1298-1301. Defendants did not
appeal this order.

Defendants then filed a motion for summary judgment on qualified
immunity. Relevant to this appeal, Defendants argued there was not a clearly
established constitutional right to exclude others from one’s property, and that
they could not be held liable under RICO for actions authorized by BLM
regulations because those actions are not “wrongful.” The district court denied
summary judgment on both grounds. With regard to Robbins’ Bivens claim, the
district court concluded Robbins had a clearly established right to be free from
retaliation for exercising his right to exclude others from his property under the
Fifth Amendment. Further, the district court determined Robbins had submitted
sufficient evidence to support his complaint and Defendants failed to establish
there were no issues of material fact. As to Robbins’ RICO claim, the district
court agreed that predicate acts under RICO must be otherwise wrongful to be

actionable. The district court concluded, however, that actions taken by
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Defendants pursuant to BLM regulations can be wrongful if done with the intent
of extorting. Because the district court determined there was an issue of material
fact regarding Defendants’ motive, summary judgment was denied.
II1. Discussion

A. Jurisdiction

As a preliminary matter, this court ordered the parties to brief the
appealability of the district court’s order denying summary judgment. This court
has appellate jurisdiction over “final decisions™” of district courts. 28 U.S.C. §
1291. Under the “collateral order” doctrine, however, some district court orders
are considered “final” even though they are entered before a case has ended.
Cohen v. Beneficial Indus. Loan Corp., 337 U.S. 541, 546—-47 (1949). One such
collateral order permitting interlocutory appeal is a denial of qualified immunity.
Mitchell, 472 U.S. at 530. A denial of qualified immunity is only immediately
appealable, however, to the extent the district court’s decision turns on an abstract
issue of law. Id. at 530; Johnson v. Jones, 515 U.S. 304, 313-14, 317 (1995).
Thus, an appellate court may examine on interlocutory appeal the purely legal
question of whether the facts alleged by plaintiff support a claim of violation of
clearly established law. Mirchell, 472 U.S. at 528 n.9. An appellate court may
not, however, review questions of evidentiary sufficiency on interlocutory appeal.
Therefore, a portion of a district court order denying qualified immunity is not

immediately appealable insofar as the order determines plaintiff’s claims are
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supported by sufficient evidence in the record or disputed issues of material fact
exist which preclude summary judgment. Johnson, 515 U.S. at 313; Foote v.
Spiegel, 118 F.3d 1416, 1422 (10th Cir. 1997).

The district court’s denial of qualified immunity in the present case turned
on both issues of abstract law and evidentiary sufficiency. The district court
determined Robbins had submitted sufficient evidence to support his Bivens claim
and there was a disputed issue of material fact regarding Defendants’ motive
precluding summary judgment on Robbins’ RICO claim. We do not have
jurisdiction to examine these determinations of evidentiary sufficiency on
interlocutory appeal. Johnson, 515 U.S. at 319-20; Foote, 118 F.3d at 1422. The
district court, however, also concluded Robbins sufficiently alleged a violation of
his clearly established Fifth Amendment right, and the wrongful use of otherwise
lawful authority violates clearly established law under RICO. These abstract
issues of law regarding whether a particular law was clearly established are
immediately appealable. Mitchell, 472 U.S. at 530; Foote, 118 F.3d at 1422.

Robbins also contends Defendants’ failure to appeal the district court’s
order denying dismissal on qualified immunity precludes Defendants from
appealing an order denying summary judgment on the same qualified immunity
issues. Robbins reasons that allowing Defendants to appeal a second denial of

qualified immunity after failing to appeal the first denial would be an end-run



around the timeliness requirements of the notice of appeal provision of the
Federal Rules of Appellate Procedure. Fed. R. App. P. 4(a)(1)(B).

Although this issue is one of first impression in this circuit, the Supreme
Court and several other circuits have addressed the issue. In Behrens v. Pelletier,
defendant filed a motion to dismiss on qualified immunity, which the district
court denied after dismissing some of plaintiff’s claims as time-barred. 516 U.S.
299, 303 (1996). Defendant appealed the denial of qualified immunity and the
Ninth Circuit affirmed. /d. at 303-04. Subsequently, the district court reversed
course on the statute-of-limitations question, concluding none of the plaintiff’s
claims were time barred. Id. at 304. In response, the defendant filed a motion for
summary judgment on qualified immunity, including the claims that were
previously dismissed as time-barred. Id. The district court denied this motion
and the Ninth Circuit dismissed defendant’s appeal for lack of jurisdiction. Id. at
304-05.

The Supreme Court reversed, concluding there was jurisdiction over the
second interlocutory appeal. Id. at 309-311. In so doing, the Court surmised that
resolution of the immunity question may “require more than one judiciously timed
appeal.” Id. at 309 (quotation omitted). The Court reasoned that a defendant
should be permitted to raise the qualified immunity defense at successive stages
of litigation because different legal factors are relevant at various stages. Id. In

particular, in a motion to dismiss, courts are limited to reviewing conduct alleged
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in the complaint, whereas in a motion for summary judgment, courts examine
evidence accumulated during discovery. Id.

Several circuits have interpreted and applied Behrens in cases postured
similar to the case before us. In Grant v. City of Pittsburgh, the Third Circuit
held that a defendant’s failure to appeal an order denying dismissal on qualified
immunity does not preclude him from appealing a subsequent denial of the same
legal arguments in a motion for summary judgment on qualified immunity. 98
F.3d 116, 120-21 (3d Cir. 1996). The court adopted the reasoning of Behrens by
noting that although defendant’s two motions raised the same legal theory, the
second motion differed because it relied on matters developed during discovery.
Id.; see also Vega v. Miller, 273 F.3d 460, 466 (2d Cir. 2001).

The Ninth Circuit went further in Knox v. Southwest Airlines by asserting
jurisdiction over an appeal of an order denying a second motion for summary
judgment after defendant failed to appeal the denial of his first summary
judgment motion. 124 F.3d 1103, 1105-06 (9th Cir. 1997). Defendants’ first
motion for summary judgment on qualified immunity was denied by the district
court because of a disputed issue of fact. Id. at 1105, Defendant filed a second
summary judgment motion making the same legal arguments, but providing
additional evidence. Id. Citing Behrens, the Ninth Circuit asserted jurisdiction

over defendants’ second motion for summary judgment. Id. at 1106.



Robbins attempts to distinguish Grant, Vega, and Knox and instead argues
that the District of Columbia Circuit’s decision in Kimberlin v. Quinlan should
guide our analysis. 199 F.3d 496 (D.C. Cir. 1999). In Kimberlin, Defendants
moved for dismissal or summary judgment arguing, inter alia, that prison inmates
do not have a clearly established First Amendment right to contact the press, and
plaintiff failed to meet the heightened pleading standard applied to motive-based
civil rights claims. Id. at 499. The district court denied the motion and
defendants appealed only the heightened pleading standard ruling. Id. After
discovery, defendants again moved for dismissal or summary judgment claiming
the law was not clearly established. /d. The district court denied the motion
concluding that its prior ruling that the law was clearly established was law of the
case, and the appellate court affirmed. Id. at 499, 502.

Although Kimberlin, like Grant and Vega, is factually similar to the case
presently before this court, Robbins’ argument that Kimberlin supports the
assertion we lack jurisdiction to consider Defendants’ appeal is erroneous. The
court in Kimberlin did not dispose of the case by asserting a lack of jurisdiction.
Rather, it examined the merits by reviewing the propriety of the district court’s
application of the law of the case doctrine. Id. at 500-02. The court determined
that the district court had correctly applied the law of the case doctrine because
the same legal question had been decided in a prior stage of litigation and no

prudential reasons existed for revisiting the prior decision. /d. In any event, the
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court proceeded to actually examine the underlying law of the case concluding
that the First Amendment right at issue was “without doubt [] clearly
established.” Id. at 502.

Therefore, after Behrens, no circuit has held that an appellate court lacks
jurisdiction over denial of a motion for summary judgment when the motion
raises the same legal arguments as a prior un-appealed motion to dismiss but

' Similarly, we decline to adopt

relies on evidence developed during discovery.
such a rule. In carving out an exception to the finality requirement for appeals
involving qualified immunity, the Supreme Court recognized that qualified
immunity is both a right to avoid standing trial and a right to avoid the burdens of
pretrial matters such as discovery. Behrens, 516 U.S. at 308. Requiring public
officials to choose at which stage of litigation to raise a qualified immunity
defense is inconsistent with these purposes. If public officials can avoid
discovery by success on a motion to dismiss based on qualified immunity, they
should not be prevented from filing the motion because of a fear that denial of the

motion will prevent them from raising the defense again once their evidence is

strengthened through discovery. Additionally, public officials should not be

'Prior to Behrens, two circuits dismissed appeals involving a second denial
of qualified immunity because the second motion was substantially the same as
the first. Armstrong v. Tex. State Bd. of Barber Exam'rs, 30 F.3d 643, 644 (5th
Cir. 1994); Taylor v. Carter, 960 F.2d 763, 764 (8th Cir. 1992). But see Grant v.
City of Pittsburg, 98 F.3d 116, 120 (3d Cir. 1996) (distinguishing Armstrong and
Taylor in a case where defendant’s second motion relied on material developed
during discovery).
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forced to appeal an order denying dismissal on qualified immunity to preserve
appeal of a potential subsequent order denying summary judgment on the same
issue. Such a rule would dramatically increase the number of interlocutory
appeals at the dismissal stage. Vega, 273 F.3d at 465; Grant, 98 F.3d at 121.
Thus, in the present case, Defendants’ failure to appeal the district court’s denial
of dismissal on qualified immunity does not divest this court of jurisdiction to
consider Defendants’ current appeal because Defendants’ summary judgment
motion relies in part on evidence developed during discovery.

B. Qualified Immunity

We review a district court’s denial of summary judgment based on qualified
immunity de novo. Perez v. Ellington, 421 F.3d 1128, 1131 (10th Cir. 2005).
“Under the doctrine of qualified immunity, government officials performing
discretionary functions, generally are shielded from liability for civil damages
insofar as their conduct does not violate clearly established statutory or
constitutional rights of which a reasonable person would have known.” Douglas
v. Dobbs, 419 F.3d 1097, 1100 (10th Cir. 2005) (quotation omitted). When a
defendant raises a claim of qualified immunity, the burden shifts to the plaintiff to
show that the defendant is not entitled to immunity. Medina v. Cram, 252 F.3d
1124, 1128 (10th Cir. 2001). To overcome a qualified immunity defense, a
plaintiff must first assert a violation of a constitutional or statutory right and then

show that the right was clearly established. Garramone v. Romo, 94 F.3d 1446,
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1449 (10th Cir. 1996). A right is clearly established if “[t]he contours of the right
[are] sufficiently clear that a reasonable official would understand that what he is
doing violates that right.” Anderson v. Creighton, 483 U.S. 635, 640 (1987). To
show that a right is clearly established, a plaintiff does not have to produce a
factually identical case. Rather, plaintiff may produce a Supreme Court or Tenth
Circuit opinion on point, or demonstrate that the right is supported by the weight
of authority from other courts. Axson-Flynn v. Johnson, 356 F.3d 1277, 1299
(10th Cir. 2004). Once the plaintiff satisfies this initial two-part burden, the
burden shifts to the defendant to show that there are no genuine issues of material
fact and that defendant is entitled to judgment as a matter of law. /1d.
1. Fifth Amendment

Robbins’ Bivens claim alleges Defendants’ conduct violated his right to be
free from retaliation for exercise of his Fifth Amendment right to exclude others
from his property. Robbins argues that the district court relied solely on the law
of the case doctrine in denying Defendants’ motion for summary judgment on his
Bivens claim. The law of the case doctrine provides that “when a court decides
upon a rule of law, that decision should continue to govern the same issues in
subsequent stages of the same case.” Arizona v. California, 460 U.S. 605, 618
(1983). A district court’s decision denying a defendants’ motion to dismiss on
qualified immunity is not law of the case for purposes of a subsequent motion for

summary judgment on qualified immunity. Law of the case does not apply
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because a motion to dismiss and a motion for summary judgment do not raise the
“same issues.” Different “legally relevant factors™ are under consideration on a
motion to dismiss and a motion for summary judgment. Behrens, 516 U.S. at 309.
On a motion to dismiss, a court examines the conduct alleged in the complaint to
determine if plaintiff has alleged a violation of clearly established law, whereas,
on a motion for summary judgment, a court examines the evidence gathered
during discovery. Id. Thus, reliance on law of the case in dismissing
Defendants’ motion for summary judgment in this case would be erroneous.?
The district court, however, did not rely on law of the case. The district
court did discuss law of the case in noting that it had already concluded in its
denial of dismissal that Robbins’ alleged a violation of his clearly established
Fifth Amendment rights. Nevertheless, in light of Behrens, the district court
continued by examining the evidence gathered during discovery. The court

determined Robbins’ had provided ample evidence to support his allegation of a

“In Kimberlin v. Quinlan, the Court of Appeals for the District of Columbia
upheld a district court’s reliance on law of the case in dismissing defendant’s
motion to dismiss or for summary judgment on qualified immunity when the
district court had previously determined on a prior motion to dismiss or for
summary judgment that plaintiff had alleged a violation of clearly established
law. 199 F.3d 496, 500-01 (D.C. Cir. 1999). Kimberlin is distinguishable from
the present case, however, because, in Kimberlin, “the relevant facts [had not]
changed” between the denial of dismissal and summary judgment. Id. at 501.
Thus, the same facts and same issues were under consideration in both motions,
making law of the case applicable. Here, the relevant facts are different. As the
district court noted, Robbins’ motion in opposition to summary judgment included
248 exhibits supporting his claim that were not available at the motion to dismiss
stage.

-14-


































































