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rEcnlAN
ARCHER & GREINER AND Fr gy,
A Professional Corporation JUN 5 -
One Centennial Square 2 2005
Haddonfield, New Jersey 08033 'Qbu\
(856) 795-2121 ﬂ?@y
Attomneys for Plaintiff NL Industries, Inc. %#M
NL INDUSTRIES, INC,, SUPERIOR COURT OF JERSEY
CHANCERY DIVISION
Plaintiff, MERCER COUNTY
V.
CIVIL ACTION
NEW JERSEY DEPARTMENT OF DOCKET NO. C-09-05
ENVIRONMENTAL PROTECTION,
‘ ORDER FOR SUMMARY
Defendant. JUDGMENT
THIS MATTER having been opened to the Court by Archer & Greiner, a Professional

Corporation, attorneys for Plaintiff, NL Industries, Inc. (“NL"), on notice to Defendant, the New

Jersey Department of Enviro:

Economic and Redevelopmes

submitted by each party; and
ad

Yo MA

been shown;
A

himental Protection (“NJDEP”) and Intervener, the Sayreville

nt Agency (“SERA”); and the Court havmg consxdered the papers

o<, /8S

the Court havmg hcard or argument and od cé Vmg

40
g A day of W'UE

ITISONTHIS _ o

, 2005,

ORDERED as follov

1. The NJDEP’

2. NL'*s Motion

3. SERA s Cross

4‘%, P Sa'-

VS

s{Motion to Dismiss NL's Verified Complaint hereby is DENIED;

for Summary Judgment hereby is GRANTED;

-Motion for Summary Judgment hereby is DENIED) saé—
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NL INDUSTRIES, I}
v.

NEW JERSEY DEPA
ENVIRONMENTAL

Docket No. C-9-05
MOTION FOR SUM|
TO DISMISS and CR
JUDGMENT

~ This motion arj

A\RTMENT -
PROTECTION

MARY JUDGMENT, CROSS-MOTION BY NJDEP
|0OSS-MOTION BY SERA FOR SUMMARY

ses from a complaint filed along with a request for

temporary restraints and a surnmary judgment motion by NL Industries

(“NL”). NL filed thisg
\ Enﬁromentﬂ Proteq
interpreting N.J.S.A. |
NIDEP must make 2 {
subject property befos

remediate the propert]

action against the New Jersey Department of
tion (“NJDEP”) seeking a decldaratory jﬁdgment
58.:10-3(g). ‘NL contends that this statute states that the
etermination that NL is not properly remediating the
e remediating it itself or allowing a third party to

y. The parties came to an agreement regarding the

temporary restraints ih which the NIDEP agreed not to take any actions

regarding the remediation of the property until the final disposition of this

action. The Sayrevill

e Economic and Redevelopment Agency (“SERA”)

filed a motion to intervene as a defendant and there was no objection.

The facts reveal that NL operated industrial facilities oﬁ the property

from 1935 until 1982

£0°d et S0

The property itself occupies 400 acres on either side
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ot; the Driscoll bridge

J ersje;f. Although the
jurisdiction due to the
NL’s industrial activif
dioxide, which is use
ore with sulfuric acid,
from this process was
When NL ceased usir
the property to C-1-L
sulfiiric acid at the sit
its lease to Mé:rsulex,
productiqn and/or disf
shall be referred to as
~ In 1988, a prop
Clcénup Responsibili
Recovery Act (“ISRA
remediate the propert
when it assigned its I¢
Adr;ninisn'ative Conss

environmental invests

at the mouth of the Raritan River in Sayreville, New

property is in Middiesex County this court has

fact hat the NJDEP is located in Mercer County.

Hes consisted mainly of the production c;f titanium

1 in the manufacture of paints. NL processed ilmcﬁte
extracting the titanium dioxide pigment. The waste
disposed of primarily in lago'o.ns on the property.

o the property for this purpose, it leased a portion of
Corporation of America (“C-I-L”), which produced

& from 1983 until 1989. At this time, C-I-L assigned
Wlﬁch continued conducting activities r@elate& to the
ribution of sulfuric acid (this portion of the property
the “Marsulex area™).

osed sale of the property triggered the Environmental
ty Act (“ECRA”), later rceﬁa@:tcd as the Industrial Site
), and NL became resPc)r.l'sﬂ?le under these statutes to
y. C-I-L also became responsible under ECRA/ISRA
base to Marsulex in 1989, entering into an

nt Order (,“ACO”) with the NJDEP. NL conducted

gations in 1988 and 1989 and began remediation work

#0°d ge-0lL 50
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in 1990. By 1994, NI

In 1994, the NJDEP i

. had completed work on the initial areas of concern,

Hentified other areas of concern that NL mmst address.

NL lists these as Areas 1, 2, 3, 4 and 5, the Tertiary Lagoon System, the Fly

Ash Ponds and the Or
contaminated with sug

lead, PCB's, polycyecl

e Storage Area. SERA states that the property is
oh pollutants as antimony, arsenic, cadmium, copper,

ic aromatic hydrocarbons and radioactive

contamination. NL states that it immediately began investigating and

remediating these are

of concern. By 1997, C-I-L had made little progress

on ift.s area, and NL agreed to assume control of remediation off the whole

property, including

ACO (an amended v

Marsulex Area, NL thus entered into an Amended

sion of the C-I-L. ACO with NJIDEP) with regard to

this bortion of the property. NL states thatin 199 9: it also conﬁpleted

demolition of the plan
than 11 million dollar

- NL sets forth a
incl;;iding capping a 1z
inje;::ting experimenta)
working with Enviroy

Thomas Griffin as the

t buildings on the property and that it has spent more

5 remediating the property so far.

mumber of ongoing and planned remediation activities,
indfill on the property, condu;:'ting numérous tests, and .
| lime slurry into low pH ground\x;ater. NL is currently

'mental Resources Management, Inc., which employs

Project Manager. NL asserts that its team of

consjmltants and contractors has gained valuable experience wbrking on the

80 °d GE-DL S0
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property. NL has alsg posted financial security for the cleanup pursuant to

N.J.A.C, 7:26C-7.2, which requires security in the amount of the cstimated

cost of the cleanup 0f{$10,517,044.

' SERA is a commission that was created by the Borough of Sayreville
in 1997 in order to spparhead redevelopment efforté. Over the past several
years it has, along with the Middlesex County Improvement Authority,
targzeited redevelopment of waterfront properties in ESayreville.E SERA
desé:ribes these propetties as potentially précioils, but currentljy old,
unsightly industrial tracts. The property in question makes up about 460
acrc%s of Sayreville’s gpproximately 900 acres of waterfront p;operty.
Sayreville’s Borough Planning Board first stated that the watérfront area
should be designated ps an area in need of redevelopment in 1996. The
Borough Council adopted an ordinance in 1999 thét set forth a plan for the
redevelopment of the jarea. SERA contends that it had problems finding
interest from potential redevelopers at that time because NL was remediating
the property. SERA began its bid to take over remediation of the property in
October 2000 when it passed a resolution authorizing its counsel to bégin

| proceedings to acquirg the property throﬁgii condemnation. SERA asserts

that:NL’s remediation of the property has been painfully slow. Sayreville
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would like to reclaim
and would therefore 1

 On November

the property for productive use as soon as possible,
Ike to take over remediation itsclf.

), 2001, SERA filed an action for declaratory judgment

in the Law Division df the Middlesex County Vicinage asking for the right

to take over the clean

NJIDEP oversight. NI

up of the property upon condemnation, subject to

[, filed a mofion for surnmary judgment and SERA

cross-moved for the Jame. On March 22, 2002, the Honorable Robert A.

Longhi granted summary judgment in favor of NL and denied SERA’s

cross-motion.

On July 1, 200;
6, 2003, Judge Longt
fhat it satisfied the pr
Deégmber 28, 2004,
cerﬁﬁcation by the Sy
Division, however, i
that the property shot
amount shéuld be pai
tnal court had ruled ¢

remediation and the

=
b’

2, SERA filed a condemmation complaint. On February
i held that SERA’s taking was for a public purpose and
-litigation good faith negotiétion requifcmcnts. On

he Appellate Division upheld this ruling, and

ipreme Court was subsequently denied. 'The Appellate
lodified the trial court’s ruling slightly when it stated

11d be valued as if completely remediated and this

d into court pending the condemmation. Originally, the

hat the valuation could be affected by the status of the

bollution on the property.

£0°d LE-01
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Previously, in February 2001, SERA applied to NJDEP for a

Methorandum of Agreement (“MOA™) that would allow SERA to remediate

the property. Shortly after the filing of the condemnation action, SERA

made an inquiry of the NJDEP regarding its MOA. The NJDEP advised

SERA, by way of an August 20, 2002 letter from then-Assistant

Coxﬁmissioner Evan van Hook, that its applicatfoﬂwith the N.TDEP had been

held in abeyance pendling condemnation. Van Hook stated that once this

was completed, the NIDEP would enter into some sort of agreement with

SERA to allow remediation of the property. NL responded by writing 2

letter, at van Hook’s invitation, to Commissioner of the NJDEP Bradley

Campbell (the “Commissioner”). The Commissioner’s response, by letter of

October 4, 2002, states that the NJDEP would address potential threats to the

environment and to htbalth'by entering into an appropriate oversight

agreement with SERA, and that NL’s arguments that the NJDEP did not

have the authority to do so were “utterly unpersuasive.” Complamt, Ex. M

(NJDEP denies the acturacy of the facts as related to the paragraph

corresponding to this Jetter in NL’s statement of facts even though NL

attaches a copy of the [actual letter to the complaint). NL subsequently met

with the Commissioner, at which time NL contends that the Commissioner

80'd LE:0L §00¢ ¢
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informed them that 'tﬂe NIDEP had the authority to replace NI, as the party

performing the remediation without cause and without NL’s consent.

NL filed this a¢tion on January 3, 2005 seeking a declaratory

judgment that the NJDEP could not remove it as the party performing the

remediation of the property pursuant to N.J.S.A. 58:10B-3(g), NL also

seeks a declaratory jufigment confirming that it has a right to remediate the

Marsulex Area pursugnt to the 1997 ACO. NL contends that according to

N.LS.A. 58:10B-3(g),

before removing NL from the remediation, the

NIDEP must provide a formal written determination that NL has failed to

perform the remediatipn as required and that it must give NI the opportunity

to cure. NL filed a motion for summary judgment along with its complaint.

A decision on this motion should provide the parties with a final resolution

of the case, since the ¢

law.i 'NL also sought ¢

rem@ying NL as the p

juestion that NL presents is a fairly narrow question of

emporary restraints to prevent the NJDEP from

performing the remediation of the property.

SERA subsequently filed a motion to intervene, Both NL and NJDEP

agreed to SERA’s int
quo pending the final ;
memorialized in a Ma

on March 17, 2005 to

60 "d ¢e-0t

S00¢ &

rvention and the parties agreed to maintain the status
resolution of this action. This agreement was
rch 29, 2005 Order of this court. The parties had met

discuss a settlement and Christopher Gibson, counsel
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for NL, states that Co

death” to maintain the

performing the remed

mmissioner Campbell said that he would “fight to the
: NJDEP’s authority to replace NL as the party

iation, Gibson Cert. §J7. SERA had officially taken

title to the property on March 24, 2005 (Andretta Cert. § 24) and requested

an MOA from the NJ]

due to this agreement

judgment along with |

judgment and to dism:

DEP, but this request is now being held in abeyance
| The court now hears NL’s motion for summary

SERA and NJDEP’s cross~-motions for summary

iss, respectively.

~ NJDEP submits opposition along with a motion to dismiss NL’s

complaint. NJD

EP dIcs not make any argument in opposition to NL’s

interpretation of N.J.§ A, 58:10B-3(g), but argues that the court should

dismiss the complaint
that this case is not 1
in tﬁé Appellate Divis
justiciable contm\lrcrs:

and ﬁ.nccrtain, that N1,

on numerous procedural grounds. The NJDEP argues
ve for review, but that if it was that it should be heard
ion. The N]'DEP‘ also argues:that there 1s no

7, that NL relies on facts that are future, contingent,

, is asking the court for an adﬁsory opinion, and that

NL should have brought suit in the Law Division rather than in the Chancery

Division. SERA also

deference to NJDEP’g

cleahup. SERA also 1

0L°d £e:01

§00¢ ¢

submits opposition, stating that the court should afford
policy of allowing a public entity to take over the

akes issue directly with NL’s interpretation of the
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st;atutc, relying on the|language of the statute and its legislative history.
Finally, SERA argues that NL is judicially estopped from arguing that
NIDEP cannot remove it as remediator of the site,

The primary issue before the court is therefore the question of whether
it stiould interpret N.JIS.A. 58:10B-3(g) according to the interpretation of
- NL or SERA, The stgtute states as follows:

( 1) If the person required to establish the remedlauon ﬁmdmg

L°d

.section 45 o

source fails to perform the remediation as required, the
department shall make a written determination of this fact.

A copy of tk
delivered to
funding sou]
pursuant to
transferee o
determinatic
in place of t]
funding sou
remediation
the remediat

1e determination by the department shall be

the person required to establish the remcdzatton
rce and, in the case of a remediation conducted
P.L.1983, ¢. 330 (C.13:1K-6 et al.), to any

[ the property. Following this written

1, the department may perform the remediation
he person required to establish-the remediation
rce. In order to finance the cost of the

the department may make disbursements from
Hon trust fund or the line of credit or claims

upon the enyirenmental insurance policy, as appropriate, or,

if sufficient

moneys are not available from those funds,

from the remhediation guarantee fund created pursuant to

FP1L.1993, c. 139 (C.58: 108-20).

(2) The transferee of property subject to a remediatibn

conducted p
may, at any

ursuant to P.L.1983, c. 330 (C.13:1K-6 et al.),
time after the departuent's determination of

nonperformance by the owner or operator required to
establish the remediation funding source, petition the

department,

and operator,

industrial es

In writing, with a copy being sent to the owner
for authority to perform the remediation at the
tablishment. The department, upon a

determination that the transferee is competent to do so, may
grant that petition which shall authorize the transferee to

EE:OL

500¢ ¢
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perforin the remediation as specified in an approved

remedial action workplan, or to perform the activities as
required in p remediation agrecment, and to avail itself of

the moneys|in the remediation trust fund or line of credit or
to make claims upon the environmental insurance policy for -
these purposes. The petition of the transferee shall not be
granted by the department if the owner or opetator continues
or begins tq perform its obligations within 14 days of the
petition beihg filed with the department. :

(3) After the department has begun to perform the
remediation in the place of the person required to establish
the remedidtion funding source or has granted the petition of
the transferpe to perform the remediation, the person
required to [cstablish the remediation funding source shall
not be perntitted by the department to continue its
performande obligations except upon the agreement of the
department| ot the transferee, as applicable, or except upon a
determination by the department that the transferee is not
adequately performing the remediation. '

N.I.S.A. 58:10B-3(g). NL is correct that the plain language of this statute

clearly requires the NJDEP to make a determination that the party

performing the remediation is not performing it as required. N.I.S.A.

58:10B-3(g)(1). Thib interpretation is copsistent with the rest of the statute
as ggt forth in N_lggx_ 58:10B-3(g)(2) and (3).

;F SERA provides opposition to this intcxprététion of the; statute by
argujng that the statute is restricted to situations in which the NJDEP or a
transferee is seeking access to the remediation funding source. However,
thef;e is no textual support for this interpretation in the statute at all. SERA

cites the statute’s title, which is, “Establishment of remediation funding

10
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source, remediation
credit; parties authori
remediation funding s
the legislature, where
maintenance of remed

was, created by the pul

ust fimd, environmental insurance policy, and liné of
zed to perform cleanup upon any failure to establish
ource.” NL points to the title on the official website of
the statute can be found with the title: “Establishment,
liation funding source.” NL states that the first title
blisher, but admits the dfﬁcial nature of the second.

NL also argues that, ‘{[i]t is well established that the fitle cannot control the

plam words of a statu

Wanen

fe.” Mmm&ﬁ
250 N.J. Super. 296, 302 (App. Div. 1991)(c1tmg CILV_ of Atlantic

ntic, 193 N.J, Super. 583, 586 (App. Div. 1984)). The

City v. County of Atl

court in Cameron alsd

be used to create an a

omitted). In this case

remediation finding 3
thatjii:he language in tk

Whii:h SERA states th

) added, “Although the title isj part of thé act, it may not
mbiguity if the statute's body is clear.” m (citations

while the title does refer to the establishment of the
ource in both of its incamations, nowhe:?e does it state
le body of the statute only apf_ulies to the:situa_tion in

at it does. The court finds that the title should not

affect the interpretatign of the plain language of the statute.

SERA also argj
statute and that theref]

the term transferee sh

El°d 5e:01 S0

1es that it does not qualify as a transferee under the
hre the statute should not apply to it. NL argues that

puld apply to SERA because SERA is clearly a

11
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transferee of the property. See NLJ.S.A, 58:10B-3(2)(2). The term is not

among the definitions
that:the most commot,
in the transaction that
triggering transaction
. condemmed, with the
Thoﬁgh the usual casc

uigécrs ISRA, the pla

sucléi;a‘ limitation into

Both SERA anyg
EI_SA 58:10B-3(g);
consistent with their r
provides immunity un
a property through anj
for an exception, gran
“acquires ownership d
where the real propert
the condernation or ¢

SERA argues that thid

listed in N.J.S.A, 58:10B-1. SERA may be correct

) transferee of such a properfy might be the transferee
triggeted the provisions of ISRA. But in this case, the
was never completed and the property was later
condemning transferce, SERA, becoming the owner.
 may be the one involving a private transferee that

in language of the statute does not limit the term
“t@sfaee” to a transferee in a private transaction. The court: will not read
the statute. _

1 NL cite other sources to boléfer their iﬁtexpretation of
First, they argue 1;hat N.JS.A.5 8:10—2:3 A1g(d)(4)is
espective interpretations. N.J.S.A. 58:10-23.11g(d)(4)
der the Spill Act for governmental entities that acquire
y of various listed methods. The statute also provides
ting no immunity for any governmental entity that

if real property by condemmnation or eminent domain

Y is being remediated in a timely manner at the time of
minent domain action.” N.L.S.A. 58:10-23.11g(d)(4).

provision has no meaning if N.J.S.A. 58:10B-3(g) is

12
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given NL’s interpreta

immunity from such g

Hon. It argues that the only reason to withhold

party is because the statute assumes that the

condemming party would be the one conducting the remediation. However,

NL provides several
meaning even when 1l
condemmnation could g
entering the property,

building or other actic

ersuasive situations that would give the statute

his was not the case. A party that took title through
revent the party performing the remediation from
and it could interfere with the remediation through

ns. While the statute may asfsumc that ﬁ1c

con@eiﬁnjng party might end up being the party performing the remediation

in sci):me situations, it does not mandate this, nor do{ss it become meaningless

if this is not the case.

. NL and SERA |

SERA cites history th

hlso both cite to the Iegislati‘vp history of the statute.

at shows that the legislature ihtended the act as a whole

to encourage redevelgpment of industtial areas, protact the pubhc health,

eliminate blight on neighborhoods, and other rclate:d' goals that concemn the

prompt remediation o

Brlef Ex. 1 and 2: also

Fpolluted lands and their redevelopment. See NL

see Andretta Cert. Ex. M, pg 7-9. NLportrays the

le g1s1at1ve history as pro-business and encouraging thc pnvatc remediation

of properties. See NL

of these assertions are

§1°d E:01

500¢ ¢

Brief Ex. 1, pg. 35; NL Brief Ex. 2, pg. 16-17. Both

correct, and both are consistent with NL’s

13
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taking over remediati

remediation and allov

the femediation. But

statlujtc allows the NI

n{tef:pretaﬁon of the satute. Requiring a finding by the NJDEP before
‘ on from the responsible party cncomag:és private
vs, to a certain extent, that party to conu';ol the costs of
if the party does not perform its dufies as required, that

DEP to step in. This latter power encourages parties to

remediate the site properly, and allows the NIDEP to do so itself if it needs

to.

" Both SERA an

NIDEP broad discretjon in int

1engfhy description of
“brownfields” and the

of blighted industrial

d the NIDEP al;ﬂ,o argue that the court should allow the
erpreting statutes. The NJDEP sets forth a
 the NJDEP’s statliforily @datcd role m cleaning up
> expertise that they have in overseeing the remediation

sites. N.I.S.A. 58:10B-3(g) is part of the Brownfield

and Contaminated Site Remediation Act. The purposes of the Act are to

facilitate cleanups of

areéé blighted by poll

Legislature sought to
ﬂexibh regulatory sy
elimination of the pul
cnwi:ronmental degrad

. The NJDEP co

91 °d ge:0l &0

s0-called “brownﬁeids,” generally former industrial
ution and lack of active use. N.L.S.A. 58:10B-1.2. The
impdse “strict standards- coupled with a risk based and
stem [thét] will result in moreé cleanups and thus the
lic's exposure to these hazardous substances and the
ation that contamination causes.” L@Q |

ntends that in the case of this property, NL has moved

14
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painfully slow in wotking to remediate the property. The court makes no

finding regarding the progress of the remediation. Indeed, such a finding

would be within the proper scope and expertise of the agency, But this

action asks only that the court interpret a narrow statute, which it has done.

If the NJDEP is correct and NL has performed poorly in carrying out its

dutigs, the NJDEP should make a written finding pursuant to the statute.

The lengthy discussion of the statutory scheme and agency deference are not

relevant to the questign before the court and, importantly, not contradictory

with the court’s interpretation of the statute.

Therefore, for all of the above stated reasons, the court finds that NL’s

interpretation of N.J.S.A. 58:10B-3(g) is correct.

: - NL also seeks qummary judgment on count II of its complamt, which-

seeks a declaratory judgment conﬁrmmg its right under the 1997 amended

ACO NL argues thaf the ACO is a settlement that gives NL nghts that the

NJ'DEP may not umlaferally strip from it. SERA responds that the NJDEP is

entitled to decide that|a conderming party may take over a remediation

despite an ACO with @ prior owner. For this principle, it cites Superior Air

Productsv NL Industries, 216 N.J. Super. 46, 60 (App Div. 1987)

: However Superior Air Product does not mvolve ACO’s, and does not

support SERA’s contention at all. The NJDEP was a mgnatory to both the

Lh'd £e:0L sS002 ¢

unp
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) ongmal ACO and the
Paragraph 8(B) of the
up to their obligations
discretion concerning
ISKA compliance™ an
anyfbption available t

ag;récmcnt is enforcea

amended ACO with NL. Complaint, Ex. A and B.
amendment prt:;vidcs that if NL and C-I-L fail to live
under the ACO, the NJDEP may “exercise full

the ISRA obligations of the Responsible Parties for

d that the NJDEP will then have the right to exercise

p it.. Complaint, Ex. B. This languagc mfers that the

ble not only agamst C-I-L and NL, but also the

NJDEP While, as stated above, it can determine that NL is not complying

agreement absent suc!
is bound by the ACO

~ The NJDEP’s ¢
juﬁ%dicﬁonal groundg
NL’s action. The NII

Lav{ff Division and nof

with the ACO and regain its full discretion, it must abide by the terms of the

h a finding. Therefore, the court finds that the NJDEP

ypposition, as well as SERA’s, set forth procedural and

on which they contend that this court should dismiss

DEP cqnténds that this acl:tion? should be :ﬁlcd in the

the Chancery Division., Whﬂe this court has

determined that the Chancery Division is the correct division for the case to

be heard both the C hfmcery and Law Divisions have both law and equity

Jun§:d1ct10n. This wo

the action.

gld £e:0L S0

uld not be a reason, as the NJDEP contends to dismiss
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. Second, the NT
final agency actions.
taken to the Appellats
actions of any state aq
pursuant to this subpa
available a right of re;
unless the interest of }
vests jutisdiction to re
or officer in the Appe
Super. 231, 238 (App
53 '(;1:976)). This cout
Appellate Division’s

theory of the challeng

DEP cites R. 2:2-3(a)(2), which govems appeals of

3; 2:2-3(a)(2) provides in part that “...appeals may be

Division as of right . . . (2) to review final decisions or

Iministrative agency or officer, . . . except that review
ragraph shall not be maintainable so long as there is
view before any administrative agency or officer,

ustice requites otherwise; . .. .” Generally, this rule

view actions or inactions of an adminisfrative agency

llate Division. See Prado v, State etal., 376 N.J. ..

Div. 2005)(citing Pascucci v. Vagott, 71 N.J. 40, 51-

115 cognizant that the law generally recognizes that the
exclusive jurisdiction is not eliminated based on the

ing party’s claim or the nature of the relief sought. See

Muli:schler v. NIDEP,
N.J. 292 (2001). “Ho
to this general rule wl

militate in favor of cg

337 N.L Super. 1, 9 (App. Div. 2001) certif. den. 168

wever, our courts have recognized limited exceptions
nere considerations of efficient judicial administration

nferring authority upon a trial court to review the |

actifdn of a State agenkcy or officer.” Prado, supra, 376 N.J. S{lper. at238. In

chj istrar & Transfer

b

75 (App Div.), certif

6L°d g€:01

S00¢ 2

Co. v. Director, Division of Taxation, 1§6 N.I. Super.

den., 81 N.I. 63 (1979), the Appellate Division-
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rév(:isc'd the findings jof a trial court that had taken jurisdiction of a
conﬁpiajnt for summary judgment requesting a rulmg that certam items were
not taxable under the New Jersey Sales and Use Tax Act. But while the trial
cou:f:ft was reversed or the merits of the case, the Appellate Difvision referred
apptovingly to the fadt that it took jurisdiction. The Appellate Division

stated:

 [TThe interests pf justice dictate that we adopt the cxtraordmary

- course of bypassing the administrative agency in this instance

" in order to decide the merits of the controversy. We do so in

* order to resolvg the question of construction of the statute

- expeditiously, without requiring the parties at this stage of the

* litigation to go through the process of an administrative
proceeding in order to have the issue come before this court at

. some time in the future. The absence of controverted facts and

~ the lack of need for administrative expertise militate against

 imposing such substantial delay and expense upon the litigants.

" Under all the circumstances herein, we are satisfied that there is

- no compelling yeason which would justify a transfer at this

 time. Fairness and justice require that we proceed to determine

~ the merits of the controversy with dispatch. The trial judge

 appropriately considered the merits of the controversy on cross-

" motions for summary Judgment for the issue is clearly ¢ one of

'~ law as applied to the undisputed operative facts

Id. at 79. The court also states:

~ And since the igsue for determination did not call for the

~ exercise of administrative expertise and was purely a question

* of interpretation of a statute and its application to undisputed
 facts, we cannot fault the trial judge for continuing to exercise

~ jutisdiction despite the intervening action of the Director in -

* making a formal assessment while the matter was under judicial

!‘ . consideration, ' ' ' !
) :
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Id. at 78. In addition, the procedural posture of this case makes it more

susceptible to a determination by the trial court. In Abbott v. Burke, the

plaintiffs sought a dcc:l_aratory judgment that declared a statuté to be
unconstitutional. 100 NI, 269, 277 (1985). The court ruled that the
doctrine of exhaustion of administrative remedies should put the question
ﬁrsf in the hands of the appropriate agency. 1d, at 303. It onfy considered
the exhaustion doctrine and not R. 2:2-3, It Weighéd the fact(érs and
evezfimally concluded [that the extensive fact-ﬁndmg that was ilecessary
invéiced the expertise|of the agency. Id. at 297. In this case n%either SERA
nor thc NIDEP argue that NL has not exhausted its administrative rémedies
— and appropriately s¢. NL asks for the court to make a declaratory
judgment on a very narrow issue of law. The court finds that it is
app;?opriate to make such a determination. In conjl?mction Wi‘é]l the exception
recc:i gnized in Prado, hamely judicial economy, Re g] strar mﬂi:'tates in favor
of ﬁpding that the procedural posture and lack of t}}e need for fact-finding in
ﬂuscasc allows this court to retain jurisdiction. - In%addition, tinc agency has
not jb;stablished any reicord for thé Appellate Divisi§n to rev.ie\;av —itis not
revi?ejzwing either a quasi-j'udi_cial or é. qﬁasi-legislaﬁvc action é}f the agency.

Suc}fx cases constitute|an exception to its jurisdiction of agency actions. See

Moritelair Tp. v. Hughey, 222 N.J.Super. 441, 446 (App. Div, 1987).

19

Lg"d BE:0L 5008 ¢ unr 6899-686-809:%84 [N 40 L[4N0J HO1¥3IdNS



~ The NJDEP aljo contends that this case is not ripe for review and that

there is not an approg

further ¢ontends that

casué-, are future and u]

an éﬁvisory opinioh.
I

adv:iisory opinions or

Coxfzfcctions 335 N.IB

“Our courts have . . .

riate question for a declaratory judgment. The NJDEP
there is no justiciable controversy, that the facts of the

jcertain, and that any opinion would be in the form of

long héld that we will not render
! !

function in the abstract.” J ackson Y. Dgpz t. of
uper er. 227, 230-231 (App. DIV), certif. den. 167 N.I.

scent Patk j;‘mants Assnv. R.cg!itv Eq. Corp of N.Y,

6303 kzooo)(ciﬁng Cre
58 N.J. 98 (1971)). «
'ripcél;_ess and mootnes
pnmary conception th
gové:frnmental action ¢
irmﬁédiately threateng
(citiiri1g Poe v. Ullman.

alsof'intcrtwined with

Ihe related doctrines of standmg, Jusnmablhty,

5 that have evolved over the years are mc1dents of the
at judicial power is to be exercised to strike down
nly at ‘the instanc‘c of one w.‘rio 18 hinmeif harmed, or
d with harm, by the challenged conduct ? 1d. at 231

367 11.8. 497 (1961)). In thls case thcse concepts are

the purposes and limitations df the dcclaratmy

Judgmcnt act. This act states:

1 A person intere

" writing constitu

sted under a deed will, written contract or other
ting a contract, or whose nghts status or other

- legal relations are affected by a statute, mumc:lpal ordmance

" contract or frani
" construction or

 ordinance, contr

' nights, status or

chise, may have determined any question of
validity arising under the instrument, statute,
act or franchise and obtain a declaration of
other legal relations thereunder
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N.JS.A, 2A:16-53. ¢

statys and other legal

Inre

insecurity.””
Div.), certif. den. 113

Coﬁiz'mrcev State, 8

Dmszon found that “
! H

brought under N.1.S.4 S

That statute empowers the courts to declare rights,
relations ‘to afford litigants relief from uncertainty and
228 N.J.Super. 180, 183 (App.

N.J. 660 (1988)(quoting U.S.A, Chamber of

N.J. 131, 140 (1982)). In Bg_g;ﬂg;, t]:me Appellate
lamtlff‘s complaint for declaratory rehef was properly

\. 2A:16-50 et seq. as a means of ad_;udmatng its rights

undcr the tax statute where there existed a bona ftde controversy that had not

yet reached the stage
rem;dy.” 166 N.J. Sy
pumose is to end unc{
partlcs before thcy ha
onlyE a compensatory

ATLA, supra, 228 N.|

at which either party could have sought _a coercive
iper. at 78. “Its [the Dcclaraté:ry Judgmént Act]
srtainty concerning the legal_zj'ights and %elaﬁons of
ve suffered ineradicable damégg or m]ury for which

pr coercive remedy can provide redress.” In Re

J.Super. at 183 (quoting N J. Ass n for Retarded

rvices, 89 N.J. 234, 242 (1982))

_@-“Lens v. Human Se

" The harm that
unc?eirtain. Though the
leﬁdfs of the now-dep
fort]:n in its complaint

Campbell. NL states

NL alleges does not seem to bc spemﬂadve or

< NJDEP attempts to repudlate the statements and
arted Assistant Comm]ssmncr van Hook, NL also sets
a February 20, 2003 conversation with Commissioner

that at this meeting the Commissioner sf,ated that the
i
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| N.IDLEP had the right
and1 Would do soupoi
Though the NJDEP i$
agreernent with SER4

agrq:_cmcnt, it ignores

that they intended to

the condemmation wa

i

has i:subnﬁttcd the que

question in abeyance

" Additionally, thi

or an advisory opinio

proﬁosition, as well ag

rcviaw, the NIDEP ci

(App. Div. 1991). M

Id. at 333, The Appe]

preléi;minary injunctlm

statéd, “Mobil's appli

courts to become med

clean-up negotiations

not perceive this as o1

K

ped 0F:04

500¢ ¢

l‘olreplace NL as the party performing the remediation
1 SERA’s acquisition of the ﬁroperty. Complajnt, q 63..
 correct that it has not ofﬁclally come to aty |
A involving remediation, nor has it 31gt1ed any such
the fact that its representanvgs have coqmstently stated
pive the remediation of the prfopcrty ovcir to SERA once
s complete. SERA has now (?ompleted ’fhls process and
stion to the N]DEP, which has agreed to hold the
pendiﬁg the oﬁtcome of this ;ction. |
ig action does not constitute pre-enforcement review
h as the N.TDEP contends that it does. For this

s for the proposmon that this case is not r1pe for
ites NIDEP v. Mobil Oil Cg_rp 246 N.JI. S_uper 331

Mobil involved a pre«enfomement challcnge to an ACO.
late Division affirmed thc trl;i.l court’s demal ofa

h that would have enjoined enforcement of the order. It
cation for preliminary injunctive relief invites the
li'étors, and ultimately arbih‘a’éors, in rc:rri:cdiation and

between DEP and the regulated commumty We do

1r role, anymore than we condonc conscnt’ orders
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which are the product
dis{;:i_ngu.ishable from
cnfbjrcement in this ¢

Corp. for the same pr

appeal dismissed sub

935 (1988). In the wi

of coercion.” Id. at 337-338. Mobil, Howcver, is

the present situation because :there is no: imminent
ase. The NJDEP also c1tas In Ie Kimbg Petrolenm
inciple, but the same dlstmctlon apphes 110 N.J. 69,

nom. Klmbcr Petroleum Corp V. Daggett, 488 U.S.

brds of the NJDEP in KlmL the NJDEP ordered two

compamcs to “fund the construction of an altemanve water supply or facc a

tlm-'s;atened enforceme
statt;:d that a party maj
NJDEP has actually ¢
N_..L at 84. In this cas
ncc(%is to interpret this
musgt: take to remove N
NJﬂEP’s contention 1
bemg “uvsed mappropi
Asmigtant Commuission
that i'til'my intend to ma
SERA takes title to th

Th1s pending “v

enfo*r_ccment review aj

¥
%

nt action,” NJDEP Brief, pg 5. The Ki_m,_q; court

¥ not challenge enforcemcnt pf the Spﬂl_ Act until the
o y ; i |

nforced some provision of it against the party. 110

e, such enforcement is not an"issue. Thé court only

statute, wh1ch will specify the steps that the NJDEP

NL as thc parly performing the remedlanon Moreover,

hat no evidence has been proffercd that 1he statute is

Py

ietely” is incorrect. As stated above, both former
jer van Hook and Commissioner Campbell have stated
ke SERA the party pmfomﬁné the remeéiiation when

o property.

s¢”” leads the court to determine that there is no pre-

i |

1d that this is not an advisory opinion. In addition, the

23

52 °d ip:0l S0

0g ¢ uaf 6853-686-609:¥B4 [N 40 L4N0I #OIH3dAS



court finds for the above stated reasons that the action that NL seeks to avoid
— namely the NJDEP assigning the remediation to SERA without making a
determination that NI has failed to perform the remediation as required — is
imminent and constitutes a justiciable controversy under. the declaratory
judgment act. See M 58:10B-3(g)(1).

Finally, SERA:contends that NL is judicially estopped from arguing
that this court has jurisdiction of this matter. In SERA’s 2001 action, NL
successfully argued that the court did not have the jurisdiction to grant
SERA the relief that it sought. The doctrine of judicial estoppel "bar{s] a
party to a legal proceeding from arguing a position inconsistent with one
previously asserted.”, State, Dept. of Law & Public Safety, 142 N.J. 618,
632 (1995)(quoting N.M. v. J.G., 255 N.J.Super. 423, 429 (App. Div. .

1992)). "[T]o be estopped [a party must] have convinced the court to accept
its ﬁosition in the eargliér litigation. A party is not bound to a position 1t
unstcoessfully maintained." Kimball Int’l Ine. v. Northfield Meta] Prods.,
334 N.I. Super. 596, 606-607 (App. Div. 2000) certif. den., 167 N.J. 88
(2001)(quoting In e ;Casgidy, 892 F.2d 637, 641 (7th Cir.), cert. denied, 498
U.S. 812 (1990)). While in this case it is clear that NI argued a position that
the court accepted, the jurisdictional question was not the same. In that case

SERA sought a declaratory judgment stating that it was entitled to remediate
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the property once it condemned it; however, it cited no direct authority for
the proposition, rclyiﬁg on general statutes that encouraged redevelopment.
NL correctly argued that the court did not have jurisdiction to make such a
decision because it feil within the discretion of the NJDEP. Remediation
stil] falls within the discretion of the NJDEP, but the interpretation of this
unar:nbiguous statute Hoes not. E\}cn though this court has interpreted this
statute, it is still within the power of the NJDEP to oversee the remediation
and, if it needs to, rernove NL. It just nust do it within the bounds of the
statte. Therefore, NL is correct when it argues that its position in that case
does not contradict tﬁc one taken here. The court thus finds that the doctrine
of judicial estoppel does not apply.

| For the above stated reasons, NL’s motion for summary judgment is
| GRANTED, NJDEPés motion.to dismiss is DENIED and SERA’s motion

for summary judgment is DENIED.
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