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MONMOUTH GOUNTY COURT HOUSE
7T MONMOUTH PaRK
POST OFFICE 80X 17686
FREEHGLD, NEW JERSEY 07 rsa.1 2
TELEPHONE 732-677-4100

June 22, 2006

James G. Aaron, Lsquire Re: City of Long Branch v Brower, ¢l ais
Ansell, Zaro, Grimm & Aaron L= 4987-05: DelLuea, et als 1-55 52-03;
1500 Lawrence Avenue Cook, ¢t als 1-555] -06; Anzalone, el als
CN 7807 L~141-00; Estate of Delaira, el als,
Uccun, New lersey 07712 L-871-06; Squirlock, et als L-313.06;

Viviano, ¢f als L-320-06; Eagan, et aly
Peter M, Wegener, Esquire [.-317-06; Milano, ¢t als 1.-2] 3-06;
Rathgate, Wegener & Wolf Vendetti, ef als L-4996.05- Mealillo, ¢t als
One Airport Roud L~309-06

Lakewood, Now Jersey N8701

Willizm J. Ward, Esquire

Carlin & Ward

25A Vreeland Road

P.O. Box 75]

Florham Park, Now Jersey 07932

Dear Counscl:

Relative (o the above captioned matters, enclosed please find the Opinion of thie
Court. Counsel are directed 1o prepare and submit the proper forms of order cunsistent
wilh this Opinjor.

This opin:on js being sent by faesimile ay well as hard copy. T would ask that
counscl notify me immediately upon receipt of the faxed copy: 1 do o want (o refease i
tor the press until sach of you has reecived your copy.

Very truly yours,

T i e

L.ML:nr

ene
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BOARD OF £OCTAL & SERVICES
RETAILERY NATIONAL BANK TARGET :
VISA, MEDICAL PRACTICE
MANAGEMEN'T ABSQOCIATION . :
Aszignee, CLORAL HOLDING =&
INVES%’EL’M]E:I\ETE‘, MERCER counT Y
OFFICE OF THE PUBLTC Ry PN
ROSE LAROEN, MONMOUTH CIEAN
HOELITAL SERVICE, LoUTY
W TSTETIN, FHORGE WARKEN
MCKENNA, MARY LA CONTE, MARYANN
TESTA, 0OLGA NETTC, Figse
INTERS TR T FINANCTAL CORP,
RAGENDRARAHT FATEL and ’\GANT‘?LIP
PATEL, his wile, SOVERPIGN
HAN&, A% Successor of Shadow
Lawn Savins Hank, SLE, J08pps
FRI®WDMAN & %ONa INTERNATIC CONAL,
TNC., MANDINT SAWHNEY  and
SANJIEEV %AWHNFY DISCOVER BANK,
E.T. DECUZMAN, ML, NEw CBENTRY
NA&\TL IAL, kFJR‘VEC‘“n, CHENG M.
Lul\:, My, &R SATELLITE
SINGAPORE FTE, LTD. YAST RAJ :
FITMS, USsA, INC., JJ\U IE ANN
VENDETTI, FLERT BANK, JrR SEY
CENTRY DOWER & LIGHT, 87aTp o
NEwW JERSEY, 17y oF LONG :
BREANCH, LONZ BRANCH gk WHRT«\G}_
AUTHORITY, JOHN AND JANE DO
1-100.

T

L]

[

Defendanty .
CITY OF LoNG BRANCH, a
Municipai tbipoldtiUn in the
state of New Jersey :

Flaintiflf, :

Vi, .

.
v

FRANCIS T. LELUCA; ciTy oF LONG JOCKET NUMBER - MON-L~555% .0
BRANCH; LONC BRANCH SEWERAGE

AUTHORTTY; RBRAMM KUPFER; Us L

A
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MORTGAGE CROUP; JOEN BoRg 1-74 ;

4
AND JANE DOES 1-10 :

Defendants ., :

CITY QF LONG BRANCH, 2 :
Municipal Corporation in the

GLate of New Jersey :
Plaintiff, :
Vi, :

ALAN L. COOK, married, LUCY ¢ DOCRET NUMEER: MON [ -u551.05
HUNTER: CI7Y OF LONG PxAN( M,

LONG PRANCH SEWERACK AU'TH\)R_LTY; :
RESOLUTION TRUST CORD.

MEMORTAL GENERAL HOS P.T',TA,L,; H
STATE OF NEW JERSEY, DIVISION

OF TAXATION, TRAVELERS EXDPRESSH :

COMPANY, INT.; RBUTTONWGOD

HOSPTITAL O:« PURLINGTON COUNTY :
JOHN DOES 1-10; AND JANE DORo
1-16,

Defendants

CLTY OF LONG BRANCH, a :
Muniicipal Corporation in the

State ol New Jeraey :
Plaint:iff, :
Vi

O DOUKET NUMBER: MON-L-141-06
THOMAS ANZALONT and
AN ANZRLONE, h/w, CITY OF
LONG BRANCH, LONG BRANCH
DEWERAGH AUTHORITY and JOHN DO :
110 and JANE DOR L-10,

LYY

Defendants
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CITY OF LONG BRANCH, a :
Municipal Corporation in Lhe
State of New Jersey

Pilaintiflf, :

'

W

ESTATE OF ELSA DEFAIRA, her DOCKET NUMBER: NON-L-871-068
heirz, beneficiaries and

ASE 2; BEINADETTE SHERTIDAN, :

BRIDGTITTE FIANTI., PLIZABRETH

LAINTY, CTTY OF LONG RBRANCH, :

LONG BRANCH SEWERACE AUTHORITY,

e

ang JOHEN DOS 1-10 AND JANE DOE :
i-10,

Defeoendanta,

CLTY OF LONG BERANCH, a :
Municipal Corporation in Lhe
Btate of New Jersey

o

Flaint. £, :

i

RICHARD SQUIRLOCK and PRETER DOCEET NUMBER: MON L-213-04
muUihLbCh, FEDERAL NEW HOME
LOAN MORTGACE CCRPOR TION, &GMAC
MORTGAGE COPFORATION OF FA,
CTTY OF LONG BRANCH, LONG :
BRANCH SEWEFAGE AUTHORITY and

JOUN DOE 1-10  and JANE DOE 1. :
14,

e

CITY OF LONC BRANCH, o :
Municipal Corporation in the

state of New Jersey :
Plaintiff, :
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I

va.

ALBERT A, VIVIANC and MARY :
VIVIANG, his wife, CITY OF LONG

BEANCH, LONG BRANCH EEWERAGE PO LOCEET NUMRBETR MON-L-3230 06
AUTHORITY and JOHN D
JANE DOE 1-10,

G’

o
B

5 o1-10 and

h

L

D&f@ﬂﬁamts._

CITY OF LONG BRANCH, = :
Municipal Wn;puxaglan in Lhe
State ol New Jersey

-

Plaointiff, s
VE . H

RLLEN EAGAN and JEAN :
SADENWATER, MORTGAGE TLECTRONTC DOCKET NUMBRR: MON-L-3%17.00
REGULATION SYSTEMS, WACHOVIA
NATIONAL BANK f/k/a FIRST UNTION
NATIONAL BANK, CITY OF LONG :
BRANCE, LTONG BRANCH SEWRRAGH
AUTHORITY and JOHN DOR 1-10 and :
JANE DOE 110,

aa

‘ encants .
CITY OF LONG ERANCH, a :
Municipal Corporation in the
State of New Jers ey :
Plaintiff, :
Vi :

MARY MILANG and MARINO MILANG : DOCKET NUIMBEL MON - L -
Jolnt Tenancs Wich Rightt of

Survivorship, NEW YORK TIMES :

COMPANY, STATE OF NEW JER CEEY,

JERBEY CITY POWER & LIGHT :

COMPANY, CiTv o LONG BPRANCH,

(DONG BRANCH SEWERAGE AUTHORITY -




DE/22/2008 15:01 FAX

Td2 BY7 4183 JUDGE LAWEOH

Wl JOHN TIOE 1-10 and

10lo0, .
Delfendants.
CITY OF LONG BRANCH, & :

Municipal Corporallon in the

State of New Jersey :

Flaintifl,

I

BPHINE :
CITY OF

CARMEN VENDET Fh, ﬁ? DOCKET NIIMOER - MORN-L

VENDETTT, his wife;

LONG BRANCH; LONG 3;,6 RANCLE :
SEWRRAGE AUTHORITY,; and JOBEN

and JANE Do® 1-10, :

Defendants . :

TEY OF LONG BRARCH, a :

r
WL.LL;pd¢ Corporation in tha
Staty LJI’ N{':;E &y 4

(o :

e

Plaintiff, s
e H
DOOKET NUMMRER
JOYCE arx PHILIP MELILLO, 3

nd
GREENWOCT TsysT
DISCOVER CARD CO.,
ﬁhﬁ.ﬁ"}f LONG BRANCH

AUTHORTTY and JOMN
¥ t’-\N s D0E 1-10,

o/b/o
CITY OF LOWG :
SEWERAGE

Doy 1-10

(\)«

CPINION

and :

5.

Derandant

Decided: June 22, 50048,

CEGG

ANSELL ZARO CORIMM & AARON, atbarneys | nint" Tty ol
Long Branch. [James G. Aaron, ; For Flaantior.
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BATHGATE, WECGENER & WOLMK, at corneyns for ArEgOLry
P Brower, Antene DeFaria and Anne e : Garcelic &,
Grubery  and  Elaina ¢, Gruberog, LlwAﬂmdmr Frzdman, Lo

Rarin Lynn Xanduy, Patricis

Hosgland and Denise Hoagland, K
M. Tavler, Re La Rosga, George Warren MoRenps, c;‘.vfI_r:_;;zt«;i.
Ragendrabahi Patel and Manizha Fatel, and Lo
under MON-L~49396-05: Richard o, Squairlock
sguirlock under MON-L-313-06; Ellon Fagan
Sadenwater under MON-L 317-06; Joyoe Melillo ik
Malillo under MON-L-309-06; Albert A. Viviano and Mary
Viviano under MON-L-320-06; Mo ‘;"y Lana  and  M: Milano
undcer MGN‘L“BL]“OG: and the Bsrtate of
MON-L-871-0&. {(Peter M. Weeysme ), .
Defendants. My, Wegen and Danielle A, Maachuci, Hsg. on
the briel . Sceott ¢. Bullock, .oof counsel )

CARLIN & WARD, P.C. attorneys for Defendants,
Deluca a2nd Louis and Litlian Anwalore . (William g
£ g,

Zsg. argued for Defendante. Mr. Ward and Soott AL
Ea. on bhe brief )

LAWSON, A.J.5.C.
The ity of Long Branch (City) has [iled Orders o

show Cause for the taking of propertv and the appolntment

in the above captioned matters. DS

nave bezen £iled for cach of the Defendants O

The Condemnses have submitted bricfs o asupnort ol motions

Lo dismiss and opposing the Orders to Show Cause.  Tha e Y

Filed an opposing briefl rto which Defendants

Briefs.

"y =

This =ourt heard the oral arguments of counsel oo

Friday, March 24, 2006 and reserved decision. the court

has reviewed the moving papers, angaged  in collogquy with

-1
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couneal, and now makes the following tindings of fact and
conclusions of law, pursuant to 2. o l:7-4,
I. STATEMENT OF FAQTS

Qe Lhe Wiera

The Defeadanta {Condemness) in thig

cf certain properties bordered Dy Marine Tex

Terrace te the SOULIL;  Beaview Avenus  to Lhe narth;  the

Atlantic Qoean to the edast; and, Qoesn Boule

This  area, locatad in  the City of Long

fCLLYY) i communal 1y  kuown  as  the MTOTSA

properties. The eleven actions caplioned above form  the

matcer commonly known as “rhe MTOTSA  casen, The c¢ourt

will consider these matte ollectively aws Shiy  dnvolve

ol fact and law although they have nore

COmmnon
consolitdared

.
k

The Citv has determined that  the condemnation of Che

MTOTSA  propertics  is & necessary piecoe  of g Larger

-

redevelopmelt effort  in  Fhe City of Long Branch. The

present mabier is the City's sffort ceo enforce lts power of

eminent domain upon She MIOTEA property owners Lo which Lhe

broperty owners objech . property owners do nol wish to
sell  their homes and belicve the acticns by  the iy

represenl an abuse ol the eminent demair 1 power,

The  oours with tche consenr ol all eouns

arvgumant, vl premises on gsveral oocasions.
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O IV

ty Land Temprov,

N.J. 539, 549 ({1983). Thz Condem

City!’ right to take Ctheir prope

which the ity has  attempted o
following wrounds: 1. The City was

1t MTOTS

redevelopment” under N.J,S.A. 404

change  Erom

the private roedevelopsy

Lie purpose; 3. There were confl

lTaw {irmz, 2 bank and a redeve

ﬁi‘)( iy

delegated Lz authority to @G ac e

bona fide negotiations pursuant to

the conatitutionally

iy

aminent domain.

a. Area in Need of Redevelopment

The Condemnor, Ihe Uity of Long B

radevelopment afforvs. In the 198

to redevelop a  region  along

revitalize  the The

LIRS L

engured by & [igye

Branch Pic

February of 1994, a group

Inec was  [ormed as &

PO e

A properties

infill? ¢

in

delegated

Lhe
redeve

which

igiies

public/private

ohalle

AT

nging the

and the manner in

y do sBo based b

on

arbitrary and capricisus

“an i need of

UG

LaA-1, Pl

O coendomnall ic macie

and doss not

o
Lo

1oty of intere hetwann

1.

The ity impropesly

o @ in

RS

N 1:3-6; and, 5.

of

poweT

Degignation.

TANCE, LW T sthrangel to
C's, the Cltyv’a abteownpt

heacnlront

lopment g

+d Loty Branch

partnershinp

0

B010/087
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Long  Branch'za beachfront i order  toe  undsrtake an

=]
o]

examination ol the area’s potential revitalization.

row,  Ing. the

Beferenc:ing the study of Liong Branch Tomor
Council of the City of Long Branch (hereinafcer “ouncilt)
passed Resolution 271-95% on Augush 8, 1995, That Remelution

the areas from Seven Prezsident s Park south to

From a

Tokanasses Lake wore s which  “may  benafin
compreliensive plan Lor revitalization and redevel CPTETIT

That Resclution also requested that Leong Branch determins

1 rwet of

arve4as in the sbtudy  area  were 1

redeve lopme

A mnalyasis of the Beachfront North ssclor propayt oo
included drspections of the particular Droparties,  ollmne
recerds in the area, & review of Droperty  ownership  and

pulldings department records, a review of tax records,  and

an-examination of lot and building sises and usoes.

A report was issued in January of 1996 by the
Repartment ol the City of Long Branch and the Atlantic
Group under che instruction of ihs Plannming Board. That
report found that the Beachfront North secbor, in which the
MIOTSA  properties  arve located, was an  area  in nesd of

redevelopmart, in particular, the report found thar “[tlhe

‘Oueasnfront Norxrth' and ‘Broadway Corrider’ areag

statutory oviteria sections [N.J.S5.A., 40A:122-5] Ve, Vot
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‘A and e’ and therefore constitube the ‘Recommendad Arcag

,\

in Need of Redevelopment’ . ¥  {(lurner Cert. Ex. H.)

Under critericon “a”, the repcrt found that in Oceanfoont
North 17%  of tha buildings received a  “Cood” rab.ng,
whereas 67% of those in Oceanfront Sourh received o “CGood”
rating. Coeanfront  South  was  not  included in the
redevelopment area. The rarings were based on a number of
factors G deficiencies including hroken windows,
setericrating paint, falling or rotten exterior columne
cracked or chipped masonry Verieer, sbructiral
deverioration, and drainage defects.

Moreover., in Oceaonlront North, the report  found chab
twenty-five (25} percent of the total area consisced of
vacant land--sixteen (16) percent of which had remained

Fa

vacant  for a period of ben years or pore pricr to tche

adoption of the resolution.

—

Under criterion g g

5

roanalysis revealed “hich VaCancy
rates  and  marginal  enterprises predomninate” Under
criterion Ve’ an analysis of property  lLaxes was used bo
determing tlhe productivity of the land revealimy $2.14 ner

”
£

sguare oot of private

1 Qeeanfront  North Aa legedl indicaling Uamgnant and

unproductive condition of the land in the Jlatter.



0672272008 15:63 FAX 732 B7Y 4133

cntire

o e

10 wyears or more.

& 17% vaca

o
(SR

ol the ucly

cllredass,

auch lnnore; Vac

sing

LNy

which ooul Lmprove

Furthermera, from 1990 o 199

seven  hundred

peymite  lssued by the €4

Ly
redevelopment aroa.

Sn May 14, 199s,

study area A% an srea “in

adopted the Rede opméank Plan

A bhatr Defendant s

Lame,

renson to bélileve bthat their

beocauss one of the specified

was i e} COnSservVe sound,

housing fto bthe extent possibl

dEy through infiil.”

alopment

at 4.

JUDGE LAWSON

redavelopment

currently vacant

wryo

wen ] ]

0137081

a5 %

=

ared, mercenl

sventean 17% hoayve

AT

The Found that

Report

ate over

indicales a growlng lock of
The Report wconcludes that

private investuens

Lhe

pulzlic

j_ ‘.C‘\l 1

-
L1

COMsT Lo

R O ST

-

I Long Branch were

Council determivned rhal the

310

ment’”  arnd

by way of Ordinance 1%5-96.

maintain  that they had  “ne

]
[

Droner be condemnad,

Ly owonl

main objectives of the plan

~maintai single- Family

g, and

colon

A

cmibtted. )

)

Slhe MTOTHA

dapicted

—

Moreover, acocovding to
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goma  Of  he Defendants, At a January 16, 1996 public
hearing, the haomeowners were told that tha  MITOTSA
groperties  woeuld nobt be condemned, but would rather be

sidential infill.

subiect o

The City maintaing that infill housing was an available

alternative whilch was allowable buil not redquired pu
to  the plan. (Woeolley Cert. at 6.} Mr. Weoellsy's

cevtidicatlon goes on to stare that “lalny drawings in the

plan which may show Infill, were and are for illusitrvalti

TrnOHEes onlv
PR Y

The Delendants maiptain that the MTOTSA properti are g
separable part of the redevelopm=nl area, The Condasnees

tarvanion of  the

aopine  that the faobs the  de

They go on Lo say chat

redavelopmanl area are

al bhe MIOTSA propertiece reveals that only

7.8% of the properties were in poor condition  at the

relevant time, and bhe targeted dwelling units per acre hao

nearly been met as there are currenbly L4.75 upits 3

in the MTCTSA arca. {(See Maschuci Cert. Ex. 4 ot 503 T

City's target under the plan is to achiove

dweel ling nlits  per acre., At oral argument, Mr. Aaron

that residential infill ecould not produce the

targelbed 135 dwelling unibs per acre,
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a. Project Implementation
By the szsummer of 1997, rhe Uity began the redevelopment
ol secticns of Long Branch’'s  beach Cront. Projects,
inciuding road conskbruction on Route 36, demolition of Ll
burned  pier, and design work on Ocesn  Boulovard W
underway before the end of that vear.
in November of 1297, a consulting firm hired by Uhe Cicy

"y

began  dissecting the more [han 275 otential dovelone
I

naticnwide who had been invited bo participate  Ln  the
Redevelopmant  Plan. The:  potential  developer would  be

stenl with

charged with creating a development plan cons
the City’'s project guidelines.
Alter narrowing the Ffield to elght  (8)  development

projects in July of 1997, the City vltimately decideo

designate Applied Development Company (hereinalcer,
“Applied”) as the degignated developer [or the Beacht-ont

Nerth Redevelopment sector. Applied formed Beachtront

North LLO to implement the cubject redevelopmnent profect,

The Heachfront Noreoh Redevelopnent Agreement (horeinaf

“Agraement” ) divic the redevelopmont 1into  Lwo phasasn-
Phage I and Phase TT.
The design for Phase T was appraved 1n 2000, while Thaus

P was not approved until the summer of 2006, According to

the Civy, the design work was negotiated by the Thoopson
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Lrom  he

Deslagn Group without  input from  the
Ansell Firm or Greenbaum Firm.
Importantly  for  the redevelopment DT e it the
Beachfront  North sector, Ordinance 15-94 was  amendecd by
adopting Crdinance 9-00 on April 11, 2000. This permittead

1 -

the  Qity to  acquire parcels of land designated [or

e

acaquisitlion in the redevelopnant agresment betwecn the i Ly

3

and a designated redeveloper, The Condemness allege, “This

stalement was referring dire ectly to the Agrecment entered

inte betwesn Lhe City and [che redeveloper], whers Ml

proportias are designed to bo taken under Dhasoe
Redevelopment Plan, ” {(Wegener Brief at 4.) After proper

notice ang a hearing, the City passed Ordinsnce 200 on

23
=
<3

January 23, Aga result  thoereol,

properties were slated for condemnat ion, Thereaf e - he
Fh N 7

:

Civy instituted negotiations in an efforr to acguire those

sroperties.

i

b. Conflicts of Interest

e underpinnings for Defendants allegation of a conflict

ol interest stems from bhe addition of Malzel & Mumford

("M&M”} as a co-redeveloper for the Beachfront North

1., . - . i - o . . . « .
The passage of Ordinanco .00 was procedurally proper in that polios
and & public heaving preceded the pagsage of the Ordinance.

oy
5
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in addiricn to  two {2} Lransactions betwesn  Monmoubh
Community Bank and the designated redeveloper, Appliad,

Daefend

ants submit that Arthur Greenbawn, Esg. has served
ag  a member of the loard of Directors for K. Hovnanian
Fince 1992, M&M 19 & subsidiary of K. Hovnanian, M.
Greenbaum’s  fLirm  alse represented the Ciby  until  the

hpplied Greup entered into an agrecment with MM ip 2079i—

M&M as

.._.
-t
-
=3
T
s
i
<
T
|...J
{1

prent Agroeoment was amended to
a co-redeveloper in June 2002.

During this time the Ansell Firm which also reprasontad
Chie  Civy  since 1995 was representing K. Hovnonian  in
unrelated watters up until April of 2002, Moreover, Lhe
Greenbaum £irm resumed representation of the Uity dn Apei
2005, but then withdrew duc to certain language in Justice

Kennedy's cenourrence in Kelo V. City of New

U5, o A25 5.00. 2655, 2869-70 (20085) in which Justoe

Rennedy staled, inrer alia:

A courl confronted with a plausibT@
imperm:ssible f&vcritiﬁm no pr
should tres the objection as a ]
review the record Lo see if it has merit, Lhough
with  the presumption that the government ¢ o
actions were reasonable and intended to :
public purpose.. There may be privatw
in which the rizk of undebected mmpermicsible
ﬁavmwitiﬁm oL private parties is @0 acsute thar
(rebuttable o1 otherwise) o f
JV‘EZE¢1Y i warranted under the Public Use
Clause

16

Bo17/061
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The Gresnbaum firm, aceording to the City, “continued to

provide litdiced services under its agrssiment with bhe oy
ag  redevelopment counsel, relating to the Broadway Arts
area” until 2005, (Shapirc brief ar 7o)

The City

|
P

certifies that by January 23, 2001, at the
latest, every relevant determination made by the City
leading up to the acgquigsition of Delendants’ properties had
becn made, and M&M’ s Joint venture with HeachFrent Mot
LLC (owned by Applied) did not arse until June of 2002,
In fact, on January 23, 2001, at the lategl, rhe decision
Lo condemr  Defendants’ propertice  had  been  mado  via

Ordinance 2-01, Though, there is strong cvidence that =he

made wvia Ordinancs 9-00 in

e

decigion to condern had bes
2000.

Additionally, Monmoutly Community Bank (“the Bank?) iseaed
a §2 wmillien line of credit to Pier Village, LLC that was

parsenally guaranteed by principals of Applied. {Ruszo

cery. at 5. The first advance on this line of orediv was

made in August of 2002 and was repaid i Lull in February

&0

of 2003, The Bank also issuyed a $2.5 millicn line of

vredit to Beachfront North, LLO parsonally guaranteed by

1

the principals of Applied. The Ffivst advance on this line

tull

ol aeredit was drawn in September of 2001 and repaid i

H
png

in June of 2002,
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Mr. Aarcon argued in court rhar ha had no influence on
these transact long as he dOes not sit on the loan commil oo
and  was  anaware  of  ohe details  «f  this  loan. City
Councilmen Anthony Giordanc ITL, Michael DeStefano, and

David . Brown own shares in the Bank; Mr. Brown isa

rmployed by the Rank; and My, Glordanc sarwve a8 Senior

Vice Presidisnr ang Q. The same Councilman voted

e
I

npprove the amended redevelopmant agreemont bringing in MaM
as a redeveloper and condemning the subjsot proparties.
Addivionsllv, My, Ward alleges that in November 3097
after  the City adepted  Qrdinance 2-01, members from
Gresnbaum, Thompzon Design Group, and K. Hovnanian at e nded

& Seminar Program and are gll participants  inn the Tenng

Branch Redevelopment. Mr. wWard requests discovery o ses 1f

K. Hovnanien’s involvement in Long  Branch was

during such a seminar or al any other relevant time.
€. Bona Fide Negotiations
The homecwners allege that the city failed to engage in

bona fide negotiations pursuant to N.T 20:3-4. The

City agserts Fhat it sent ietters to the homeowners which
contained ollfers based on an appraliser’s assessment of fair
market value. Thig assertion is not questicned by any of

§m

the property owners. However, counsel for sowme of the
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Croperty QWNers challenged Lha Citv's Crerod Falth

e
]
CF
1

negotlalicns through a letter dated October 11,

Mr. Wegsner endorged that lebter on behalf of Defepcant o

Brower, ard stated, in part:

Our client does not il s home and docs not
understand how, when came to he that the Ciny
aetermined bhal this house s=hould be taken by Eminent
Domain  and  turned over Lo a4 private party. . .
Notwithstanding vhat our clisznt docs not wish teo sell hi=
home,  after a  rveascenable  explanabion concerning the
above, we may wish t£o enter into good [aith negoviations.

. However [] 1t apr

Ch
rs  that the ity may have

contracied away ils abilicy o negotiate in good fzith.

We are concerned as to whether the ity can negobiabe a

final settlement without the need of approval  from a

private Chivd parvy,

A review of the contracts Lo which My, Woegenor refers
reveals thet CLhere lg some interplay betwesn the City and
the  Redeveloper concerning negobiations  with potential
sellers. The Agreemsnt, Amended Agrecment,  and  Second

Amendsd  Agreement all reveal, “The CITY  may  non

scttlement cor compromise to any amount in excess of [he
Of fer Price withour the written congant of the
Redeve loper . ” The relevant agreement also contains
langusge  indicating that Lhe redeveloper 1z to notify the
City Il private negotiations fail @6 that Rhe ity may

procced winth condemnation.

Raged on the above facts, the property owns:

urge this

court to deny the City's application for the taking of the

19
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sulrject properties and the appointment of commisgionsrs or,
10 bhe aiternative, set the matlbers down for & plenary
Dearing purssuant to R. 4:67-5.

IT. LEGAL ANALYSIS

An acticn in condemnation ig brought pursuant to R. 4:87

in a summary manner. R, 4:73-1. Summary acticns Eypically

proceed by way of complaint and order to show cause .

HE o
LA

4:67-2, “he hearing is held on the relburn dav for the

order bLe show cause pursuant Lo R, 4:67-5 whi

sUrates:

o
—

The court shall try the action on the returr day,
QX on guch short day as it fixes. TE Il the
atfidevits show paipably that there is no GENULne
losue as vo any material fact, the Lomay nry
the aaticn on the pleadings and 1

!
Lidavits, and

render final Fudgmeni thereon. I1f  any party
objectﬂ to such  a trial and there may  be g
!”w@ issue as to a material Lact, the cours
hear the evidence ag ro those malbters which

‘ genuinely  in  dssue,  and  render final
Judgment. At tho hearing or on motion at any
stage  of the action, the court for good  cause
shownt may order the action Lo procecd as in a4
plenary action wherein a sumnens has been issued,
in which case the defendant, 1if not already
having done 50, shall file an answer tfo  the
complaint within 28 days alter the date of rhe
srder  or within  such ouher time as  the cogre
therein directs. no contested  actiong briefs

shall oe submitted,

-

#-f

20
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(Tlhe »ight of & litigant to be heard is nob
cdiminizhed in the least by Che “summary” nallre
ol the proceeding. Rather expedicvion is achieved
by short-cutting procedural steps to the end that
the merits will be tried at the earliest ©ime
consistent with falrnessq,

[County of Bergen v. S. Goldberg & Co., 39 W.J.

The City has Tiled the anderlying Ordsrs Lo Show s

reliing a cebterminaliion Uhat it has properiv cxerciscd ite
aurhority Lo acguire the MIOUSA properties through eminent
domain and reguest the appoinument of Lhree commissicners

to fix the just compensation Lo be paid for the taking of

rhe  MTOTSA properbies. The MTOTSA properly  ownss

challenging the City’'s to take theilr properties oo
gsaeveral dgrounds. First, the property owners contend that
the taking is improper because it involves a taking for a
private rather than a public purpose. Second, the property
owners  allege the designation of thelr properties as  an
area in need of redevelcepment was arbitrary, capricious or

unreasonablao. Third, the property owners assert that the

Civy did not properly cengage in bona fide negotiations
pursuant to N.JT.S5.A. 20:3-6.

Redevelopment Law

To regolve the lssues ralsed by the condemness the
Court nceas to touch upom the principles regarding a

municipality’s peower o redevelop. and its authority

B022/081
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o delegate such powsr. The

1L974h, N.J.35,

il rveumatancsay under which a

and catablish

SR ANV property

compensate the owner for {he

autheority to condemn, the City

deal  Lorthrightly

igatbion  to

property owners”. This principle

quvernmental entity itselt n

)

oy «delegates that authorivy te a

Jersey Olby Redev. Agenay v, {oote]

Eminent D
prescr
publig

1S procoduros

applies

egotiaotes

Domain Aot of

ibes the manner and

] _".‘fj.‘;/ Uy O arciemn

Lo

bras Man

and  Fairly

whether the

Al adguilsition,

private developer.

lo, 2E2 N,J.

7 At 4k

sSup

App. Div. 1991}

served Dby private enterp

redevelopment) .

For

development  purposces,

Act must oe resd  in

Redevelopmnent and Housi ng Law,

49{the Redevelopment TLaw), The

describes o municipality's

redevelopmant  and rehabilitation

GON:L2h-4a L), L {3, (4] Thoge

& onreliminary s

Cudy,

naoad of

in

redevelopmens, adopt

{private

the
conjunction

N.J.5 A,

POWET S

delarn

int e

iy

i et

unidertalking

Bminont  Domain
rhe Local

with

40A;: 1zA-1

functions. N.J.8.
Rowers inalude
nining that an arca

tng a redevelopmernt

[
[ g

0237087
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ian, and determining that an area ig  in need of
rehabilitation.
Tha Redevelopment aw addresses Lhe

respongibilivies of the governing body o the planning

voard.  N.J. 5. A, 40A:12A-7a, =, L. The

board's report must identifly inconsisten: with the

the sl ey and include recommendaticns as bo BEhose

ineonsistencies, as well aes “any other matters as vhe

board deers appropriate.” Ieid. The coverning body

cg onob bound by the planning board's recommenda

It 15 the governing body’'s ohligation ro “review the
report of the planning beard and . . . approve o
disapprove or changs any recommendation.”  Thid.

lgnates & redevelopment

Aftcr o munlcipality de

area  and  adopts  a redevelopment plan, it has  vhe

powers provided by AL 40N 1Z2A-8, The ao-valled

"negegsary and convenient” olause of the Redevelopment
Law gives the municipalit or rodevelopment entity
p L IS
authority to “[dle all things necessary or convenianl
LOoCarry cat 1ts powers.”  NLJLSA. A0A:12A-8n.
WYy ey YITT R oY 3Ty R £ L =3 (O - 4 g I 1-'1 =
he  nundcipal  power to proceed  under £ e

redoevelopmsnt goatulbe . .ooote lmbedded v our

conatitubioan, ” Ship Repodir & Dry Dock Co. v

Super. 418,424  (App.

349 N._.J.
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Art. VIII, & 2, Y 13,

Dov. 2o0oz) ({elting N.J. Const.

174 N_J. 189 (200%). The viability of

4 property does not necessarily bar it from being

included  within a redevelopuwent aroa. Thid. In

City of Long Branch, 27 N.J. 360, 3279,

104 (1558}, Our Bupreme Court Il d that i
redevelopment plan s not dnvalld for including homes

o that are sukstandard. The Court went oan

Lo may, property may be condemned and vransferred [or

of

AAW

i_.
r
'

redevelopre A private entity o long as tho
acguisiticon is doemed to be for a public purpose; that

Lhe  private entity  stands Lo profit do=g ot

dnvalidabs the acguisition. Id. an 376.

ol an  area  in ns=ed of redevelopment, there s a
presumplicn of validity to the city’'s designation that

applies. Townshie Comm, of

506, 537, appeal dismizascd, 404

t. 58, 30 L.E4.Zd 35 (1971); Concerned Citi

.

138 (2004). The presumption of

validity aleso applies b the adopt lon o3 F a

=
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redevelopment  plan,  which  “must  bhe  shown  to be
arbitrary or capricious, contrary no Law o

uneenstitusioual rather than mere Ly ‘debatabhler v

. ¥

~

Downtown Residents for Sane Qev. V. ity of Hoboken,

S oSuper. 329, 332 {App Div. 1890 .

In an action challenging i muniecipal

velopment ordinance, the mundcipalicy will prevajl
Ly catablishing “ooma  reasonable basio Lor dts

legislative action.” Id. The Appellate Division in

481 N.J. Su

Div. 2008) held, 1t ig not for a court e

second-gue ) Tocal government’ s redevelopmant
decizion. The Court went on Lo hold that 1t would
zustalin 2 fown’s decision so long as bthe decision is
supberted by substantial evidence. Id.

A. Statute of Limitations.

dminary  matter, the City  claims  that  the

challenge ro the redevelopment's inclusion of  the MIOTSA

T

propervies  ls out of time because almost

-
i

and  the redevelopment project has

significantly to date. Typically, a challenge 1o 2
determination of a governing body must be brovght within
forty-five days pursuant to R. 4:69-6{bj (3)., R. 4:83-6(c)

permits a relaxation of that time period where the intersge
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of  Justice w0 reguires. Haeae Concerned  Citizens o

Princeton, Inc. v. Mayor and Council of the Borough ehd

Princeton, 370 N..J. Super. 429, 447 {(App. Div.), certif.

139 (2004).

Alternavively, the power of condemnation is

o

N.J.8. AL 20:3-1, el seqg, See N,JVS A, 4AUALZA-B.

20:3-8 provides:

The «court shall have jurisdiction of all watters
in sondemnat non, and all natters inoeidental
thereto and arising therelrom, inc ~luding, but
without limiting the generality of the forageing,
Jurisdict ion Lo debermine Llve authority L
exaercise the power of eminent domain; o gompel
the exercise of such power; to fix and detoermine
the compensation to be paid and the parties
entitled cherers, and to determine ivle ro &)l

property affected by the action.

I Mixeh v, City of Hoboken, 337 N.J, Super 142 (App

Tiv. 2001}, the court held, “In view of the constibubional

=h

Toundatior o the right o) Judicial review of
administrative  action, oUY courts are relucbant Lo
torecliese  such review on procadural grounds..” Although

contempiated a standing igsue, the analysis can be

oy

applled bhove, Public interest and NLJ.S. A, 20:3-5% warrant
the court's consideration of the challenge to bhe Cioy's
condemnation  actiong. Therefore, the Court will nob

dismigs this matter on the statute of limications argument

sed by the City.
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B, Substantive Law.
To begin the analyvsis of the substantive law, a rToview of

applicable Constitutional provisions is appropriate. The

United Suates  Constitution, Amcendmont Vo providos, 11

3

sertinent part, “.nor shall private property be taken for

F

public use, without just compensation.?
The United States Comstitution Amendment XIV, § 1 applies

the above to the States providing, in part:

Noo Btate shall make or enforce any law
shall  abridge  the privileges or immuanitics of
citizens of the United S8tates; nor shall any
State  deprive any person of  life, liberty or
PropeY

Ly without due process of law.
The New Jevsey Conalitubion, Article T, Paragraph 20,

states, 1in relevant part, “Private property shall nos be

Y]

bk fer public use without just compensation,”
Accordingly, the ity has the right to acqulre properlies
subject to the congtraints that cuch takings must promobo o
public use and the City must give the property ownersz just

compensabion., Td,

in Levia v. Township Committee of Bridgewater

N.oJLoat 540-541, the Court arviculated that taking blighted
propevties according Lo statute for redevelopment satizslies

the public purpoese prong of the takings analveis.

[
o
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The Lollowing language
[Clommuanity
maniod
redevelopmsnt  can
continaod stagnation
of thy  growtil.
removiig  the
neighboring pr
areags for
yvears, recoqn%tian
bodies musbk ither
V‘mi@\mu_srazm_nt of bli
heooms daterio

ISt

cperty

Mo e

gfficient and
quastion that the
.. as & public

the public health
q uastionable  that

For

S

cmmmumi?y whol

For 1151

oL

e

&

public

[1d.]

City’'s determination
need of

a. Redevelopment

from

redevels
a1 Qovernms
make

decadent

rasidence

rartod .
costly,
#liminabion
purpose intimately

Lhe

redevelopment for

JUDGE LAWSOH

Levin, supra, ilo informative:

is oA ol

Ypment
) PR

modern part
Soundly
the diff
decline and
provides the
aetffect of

;3J.;11;L_a'ci

e@Irenoe

arl
it

BOresurgence

means ol
Rlight o
and GRening up new
industry. In  recent

nag  grown that  governing
plan for the development o
ghted are oL ruit them to
broloscent, stagnant,
noo longer open Lo
ol a blighted arez
related to
wwifﬂre. Nor
Caking

7 g 4

- F

values S

5 and

oA

b ‘F’

EK is

is i
of  such
ot Lh

talk

and
imat e
the
conat

ULt

i@

N g

that the MTOTSA properties are in

redevelopment.

Designation

Connecticut,

s
S

In Kelo «t al., v. City of
al., gsupra. the United ZStates

addressed the

Y and  found

retuvenation

takings analysis

themselves Dlighted, Ta.

taking of

although

Suprems  Court pecenltly

private property  £0r  @oonomic

] permissible under Lhe

the et propert TEe warse nob

=Xk faly

in Kelo the area was determined

Lo ke "sutficiently distressed Lo justify a proagram  of
eoonemic retuvenatlion.” Id. at 2665, Connecticut had 4

13 ah

& cliy to take land for

@029/081
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an ecoromic develeopment project, and that such & project 1o

a “public usae”.

pertinent part:

as we decling to
considered Judgments abeut the elficacy o

b

rond-guess the City's

Y

development plan, we also decline to second cuess

cerminationg as L0 wth lands

the City's de

ik

neads  to  acguire In order to effectuate the
project. It is not for the courts Lo coversee the
cholce of the boundary line nor to git in reviaw

on the gize ol & particulay proje

AW Once

the cuestion of public purpose has been decideod,
the smount and character of land to be token for
Lhe project and thoe need for a particular tract

Lo complete the integrated plan rests  in ©
scretion of the legiglative branch.

[Id. at 2668.]

The Court continued, “We emphasize that nothing

opinion precludes any State Lrom placing

Lricticns on Ats exercise of the takilngs power.

i';; '

many  States alyveady impose 'public uzse’ reguiremencs Lhal

ars stricter than the federal bhas

clinae. " Id.

A challenger can overcome a presumpbion of validi

by procis that bthere could have been no met of facts

would ratronally support a conclusicon that the enacts

Hutton Park Gardens v, |

43, L64-5%4% (19755 .

B 030/081

Impertantly, Kelo, supra, beld, in
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Yhe  New Jars

T Mutton Park Gardens, sy Bupreme

Court articulated:

Legislative bodies are preosumed Lo ¢
pasis of adegquate factual support and, absent &
sufficient showing to the convrary, it will
agsured  that thelr enactments rest W@ gome
ratienal haﬁiﬂ within their knowliaedge and
gxXperience. urton  v. Sillﬁ 53 [BE6, 9h
(LSER) ] ; Tnd“ .
(220, 228 (““ )]
[182, 195-96 ’ﬁ?\; ‘ , . :
overcome oniy by proofs  tharn  preclods
possibhility that thore could have boon any et
facts known Lo the legislative hody or which
could reasonably be assumed Lo have bean known
which would rationally support a conciusion thaﬁ
the enaectmwent lg in the public interest.
: supra, & N.J. at 1 el

16 N.T. [BDC,  51% .”954-)[
will mnet evaluate the igh
gvidence for and againgt the cenactment nor review
the wisdom of any deternination of policy which

2l slative body wight have made.

I-'\

The same presumptions apply to a finding of an

nesd ol redevelopment . Levin, supoa, 57 NLJ. at 537, Tn

, bhe Court. held, in pertinent part:

The decision of the municipal autho : MONE:
the crea in guestieon is blighted came to rhe LAW
Divigion invested with a presumpti of validiny
To succaeed, plaintiffs had Lhu burden  of
overcoming  that presumpbion and demeonstrating
Lthat the blight determination was not supported
by substantial evidence.

(1d.]

redeve lopment

3
s

“ITlhe designation of an area in neod

under the LEHL is the eguivalent of a blight levs ignat Lon. ”

30
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Concerned Citizens of Princeton, Inc. v, Mayor & Council,

------ 70 N.J. Su 429, 438 (App. Div. 2004).

Under the andard of review in this matter, ihe property

owners bear Lhe burden of showing the City's “in need of

redevelopment”  determination is arbitrary, capricious or

mreasonable-—not simply debatable. Sec Downtown Residents

poken, 242 N.J. Super. 323, 332

(App. Div. 1390}, Therelore, the court must sustain any
vedevelopment plan and its designated area as long as o is
supported by substantial credible evidence.

The City cenducted a preliminary svudy detormining thav

the area ix in need of redevelopment pursuant Lo

GO0A:I2A-1, et The City referred the matber oo ohs

Piamiing Board for investigation and review under N.J.B.A.
40A:02A-5% and held public hearvings with proper nobice. The
governing body determined that the ares was an arcs in oeed
of redevelopment undsr N.J.S.A. 40A:122-60(5) and found the
boundaries of  Oceanfront North o  include the MIOTIA
properties—"N. Bath north te Seven Fresidents Park, east of

Ocean Roulevard”.

‘ai
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\\\\

mder, 52 N.J. 89, 98 (1968}, New Jerusy’s

Supreme Court held:

Decision as Lo whethey an area is blighted and as
Lo the bhoundaries sarticular redevelopment
project arvea ils committed by Ghe i@giﬂi}tuu~ ta
the digeretion the described local
governmental agencies

{28954}

r
54
-

Lt
e

!

Lol
Oy

Syenp

Irman v, i

Liaonot Lor the courts Lo oversce the choioe of
boundary line noyr to | in oreview on the
i of  a particular pluﬂ&@’ area, Once the
pestion ol the public purpose has been decided,
the amount and charvacter of Lﬂnd Lo ke baken for
the project and the neced for a parlicular Sracr
fa  complete the integrated plan  rests in  rhe
digoretion of the legislative branch.

The Cily nust support its determinabion wibh subot
evidencs of compliance with N..J.5.A. A0MA320-5 which

provides, in perbinent part

2

Jal )ils? YO L Oe

A delineated arsa may be determined to be in ne
of redevelopment if, aflter jinvest)

and  bearing as provided in section € of D.L,
2982 oL 79 {C. 40A:12A-6), the governing body of
the mundcipality by resoluticon  concludes Ll
within the delineated area any of bhe following
condltions is found:

a. The generality of builldings are subs
unsafe, unsanitary, dilaopidated, or obosoleace

or possess any ol such characteristics, or are so
;achukm in  light, air, or apace, ag to be
condued ve Lo unwholesoms living or working
cond.tions
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™

Lia

evidencs of vacant land, lack of productivity, and oth

Cor ey

¢, Largd that 1s owned by the municipalicy, the
county, a logal housing suthority, redevelopment
agency  or redevelopment  entity, OT AnAmproved
vacant land that has renained so Low & period of
vears prlor to adoptlon of the regelution,
Lhat by reason of 1ts
cf means of access

fﬁﬂ&“iﬁﬂ, romolEnans,
developed sechions or
portions of the mundcipality, or Lopography, or

<

1

¥

nature of the so0il, is net likely to be developed
Chrough the instrumentality of private capital,

d. Areas with bulldings or lmprovements which, by
TEASOL ol dilapidation, obsolarcence,
aovercrowding, faulty arprangement or design, lack
of oyt iaL ion,  light and sanltary facllities,
excegslve land ruvaraﬁu, deleterious land upe or
obsolete layoul or any combination ol these o
ohher Lambﬂr¢, ar@ devrimental to the safety,
nealth, morals, or welfare of the oommunity.

v of
d v the condition
bhe title, diwverse ownership of ol
or  other oondl

@. A growing lack or total lae
ubilization of areas causs

2 real properlly
oms, rveswlting in oa
shagnantt or nob fully productive condition of
land potentially ugeiul and vialuable for
contributing Lo and serving the public health
safety and welfare.

this instance, the City supported itz findings

srandards of N.J.S.A. 40A:128-5{a), (o), (d) and {&).

B 0347081

ath

i

ta addressed in the facts section above meeting the
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Department and the Atlantic

o

North
aned

and

Geeanlront i
piecomeal
lavoutl
redevelopnent
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facing

inefficl
faulty
arkl are de
COmmUi L Ly . In
figcal problems,
property 1 which the
located) produce only
rEver thaot thay

he

e

1

e ¥y

undsr N.,J.

Department s atudy

the MTOTSA propervies are lou

or 37% of the proper

propertiss were In poosy

property would have Lo

falling, rotten aexterior

masonry veneer; 5, widing,

salconies and ofther

deterioration; and &,

Frames and doors

1 Qeesnflront Noreh,

=f rhe above listed

Baaed on

vacant land, and thse number

properiies, the City concl

Group,

charsaoter

-
CIit

Lhage

a4

found that

tics
condition.
have
proken windows; 2.
columms
walle,

atructural

guthers,
ghowing evidence of apparent
only 17% o

e

uded
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prepoarved by the Clty Planning

the Civy oonclu

rized Iy
developmenl
design deter Py v
Erimental tﬂ“? wellare
a2 compunity chronically

bilocks {(outside the
Place Hilton is
fraction of the

haphazard,
Obsolete

g oy
Nt

Doear

omall

showuld.,

A0A:12A-%(a), the

Planning

voodn Ooeanfront North, whers

ated, one hundred forty cight
WeE VA and 1%% of rhe
Toe bo rated “poor?, the

hroe

o

mooe O

deleriorat

4.  coracked, chippcd

rocl, staitrs, Dorches,

parts showing evidencs of
leadecrs, drains, window

dafects,

sf the builidings wars [ree

iciencies thereby reoe

LVTY

e
L bl L

evidence, ULhe amount of

of de o

o

thar Oceanfront Noruh

ey g T
FuE

3
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critocrion  S{a) . This determination  wag Ul

subatantial evidence and  therefors 18 ricl arbiorary,

atandards

capricious or unrgasonable. Havig
Forelr by S{a) the designalion of cthe arsa in need  of
redevelopmenl & supported by subslantial avidense.

Nonethela rthe court will address the other oriteris

undar, which the City found thaet the cubiact redevelopmsant

g

Under 5{c), the City feournd that 24.3% acres of vacant and

axiast in Oceanflront North comprising 235% of the botal area.

LEE of properties had vemained wvacant for ten (10}

VESTHE O rore. The City determined that ouch a large

arvount of wvacant land having remained vacant Lor over

vears lg a very ¢leav indicator that the

3

Lo o be developed throucgh private ouplibal.

-

G Lhat S5{g) had beasn meal.

g

Thus, the ity conclud

dsterminab ion 1s substanhial evidenoe.

Undey 5{cl), the Civy found that the area north of N. Bach

of commercial

Avenue receis

viabllity. High wvacanoy rates and ek

nterprs

were found to be predominant in this area.  The study [ound

e

e Lo he

Chat Ocean Avenue had become largely un-traveled o

.,l "

Iition of Occon Eoulevard. Thus, oommerois

5L

tack needed vislbiliry resulcing from the faulty layout

)
L
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which daeters commercial investment. The study  found chat
the residential area alsc sulfered Ffrom the POOT appearance
of  nearby  commercial buildings. Ultimately, the City’g

raport  focund  that  “[olbsolete layout  and Laulty  desion

he

private  redevelopment and are  detyimental  to

welfare of phe communi Ly, 7

The findings are evidence thav ariterion 5{d) has been

mel, and  rho Tity  feound  thare these cornditions W T

detrimental Lo the saf eLy, health, morals o welfars

commurlty  ag  mandated by

IOLuhg}

o fw‘a & ".{::_‘_}_; v

PEoe)y
Under 50e), rhe study found an increase in vacanit  Land

fromo 17% Lo 23%  dn £he redevelopment  area Uincluding

miront  Nerth and Broadway Corridor) . This  sharp
increase, the study found, iz indicative of = growinyg lack

ol utilization which Asters private mvestmernt .,

vy
4

Ltdmavely, the City concluded that private  dnve

would make the sarea more productive and conbribute o
public health, galety and wel fare .

Thin finding iz also Supported by substantial evidence

and shall mnt be ovarturned

W oritaeria N AOA12A-5 (&), (a), {d)  and

@), the  Condemnor'g findings repragant substant ial
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designa

mast e ount

provides:

S Area
improvemsnts

o

may

whicoh
the public
rh withhoub .
T

or

aelfective

which thoy are a part.
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.
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The court is persuaded by the leogic set forth in
pE =

Jrban Renewal Autli, v. Courtland Co., 0% 5.p.2d 5849, ai6

(W.V. 19288) . which held:

Ag the Suprome Court held in Borman,
viabil .ty of arnn incremental,

Lbi-year,

integrated plan for the overall redevelopment of
lan area  in need of  redevelopment]  would  be

continued need for and legi

24 Ly compromisead 1L challenges Lo the
inacy of  the plan

based  on allegedly changed circumstances were

allowodd as defens

Soa comdaemmat don

Allowing the property ownerg to chall ange Lhe current

of the redevelopmen. project based on the AMProvemants

phase

completed parts of the redevelopmenrt s NEETEUA S Lve and

would threaten large-scale radevelopment afforts. This is

what  the Rerman Court and Charleston Urban Penewsl

to prevent. The fact that standineg alone Lhe
ety r

proparties should not have boen included in

evelopment ares la eguslly unpersussive.

supra.

sought

Likewise, rthe designation Lhay the MIOTSA properties

were in the redevelopmant ares wes made in 1998 and

;2D

absent

a ghowing that it was improper at thac ti e, Y ooury musn

defer o o

determining where the borders Lo such a Gesignal 1on

be wmituated.

[

Therefore, the condemne

W governing body's expertisc and judgment in

mhel 1

37 current contention

that the area is nob in need of redevelopment is irrelevont

from

H039/081
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e the isoue of whethey the deslgnation was appropriacely
made in 1956 .

In conelusion, bhe court 1s constrained to d
he experts’  findings, and helds that the City propsriy

established that the Marea in necd of redevelopmsant” was

supported by Lagis congistent with N.J.§

A, 40A:12A-5%., The

court [incs that it cannot overturn the
include the MTOTSA properties in that area merely because
the deelzion was  debatable. No  further evidence or
testimony is reguired as the <ourt ig satisfied that the

roed

“area in neced of redevelopment” designation was suppor

net o arh

by substantial evidence, and, cherefors, TATY,
apricious or unreasonable.

b. Conflicts of Interest
“The power of eminent domain mist aiways be exercised in

L mublic interegst Al witnout Lavor L0 mriviate

interests.* Uity of At). City v. Cynwyd

ik

The public is entitlied to have it representatlives
pecform thelr duties free [rom any personal. or pecublary

interests witleoh could infFluenos their

1320 ON.JL BE0S, hLBEe22 (1993). The

court  must flnd only  that there 1z a potential for

conflict, nont whether he conflicting interest acbually
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nfiuenced the action. Id, (Emphasis supplied.) In his

fustice Kennedy stated:

A court contronted with a plausible acousatlion of
imperamigsible favorivism Lo private parties
should treat the objechbion as a sericus oné andg
review thoe record to see if 1t has wmerit, though
wilth ~ the  presumpticn Lzt the governmant's
actionz were reasonable and intended to serve &
pubnlic purpose .

dowevar,  a whimsical allegation of & potential

will not support an in deprh examination of the record. L

Van Itallie v. Fraznklin Lakes, 28 N.J. 258, 269 (19%4), che

Supreme Court of New Jersey held, in pertinent parh .
. Y E

oy

bocal governments would be seriouasly handic E:ﬂfﬂ i ﬂvwry
and speculacive,
rve as a disqualification of an official. 17 thjﬁ
ge, it would disceourasge capable men and women [rom
Lediney g... hlic oliice, of CIOUTEE courte shouil
serutinize the clroumstances with great care and  should
condemn ﬂﬂvrhinq which indicates the likelihosd of
gorruption

ssible interest, no matber how remobe

-4

roritism, Bul in doing so they mast

bz mindful that to abrogate a mUulC‘pal action al  ohe
suggestion  Lhat cme  remote  and nebulous  interes i
present, would he o unﬁuﬁtifiably deprive a muni
i many important instances of the services of
slected or  appointed m? tials.  The detcrminations  of
mandeipal  officials ghmuid nel  be  approached with o
genaeral leeling of suspicion, for aws Justice Holmes
=aid, "Universal distruot creates dnlv(lddi
incompetency . ! (Cliations onitbed.)

Under this analysis,  Lhe court must  consider if  any

tential wveontlicts have been raised by the Deflendan:

The gquestion thls court must ask ig, “Did fhe potents

44

City of New London, 145 5.

Fo41/081
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decmion

a conflict avise which couid have influenced the

ta condenul the MUOTSA propertiess?”

i. Matzel & Mumford

Importantly, the decision to condemn MTOTSA

was made either in 2000 pursuant o Orvdinance 9-00, or ab

the very latest in 2001 via Ordinance 2-01.7 The add.tion

ofb Moatzel & Mumford, a subgidiary of K. Hovnanian was
ornooJune 25, 2002 by way ol Resolution 220-02. Any
allegations  that Creenbaum, Smith, Ravin & Davig  [“the

4

GCresnbaum Firm*} or Ansell Zaro Gurimm & Aaron {(“Che

qaberd  the City  and  alseo

Firm™) wiie

Y ) SR

K. Hovrnanian intluencod

properties are tenuous because the decision re

made well over a vear before the addicion of

MEM.

Nonetheless, the condemneess assert that discussions  and

i

negotiatbions  logically must have preceded  bhe  agresmont
which added MeM as & co-rvedeveloper in 2002. Az a result,
the condemnees believe there was a potential conflict of

iy of MEM.

wnterest that arose prioy to the addin

decicion wao made ag eavly as 1996,
vheve is evidence that the declgion to sondemn the MTOTEA propery
ay not have been made at that time. In 19946, infitl was still an
srnitive axs dndivated in che guldelines and by Lhe City s own
&ﬁWlUU;Gﬂ The City maintaing that infill would bave reguired the

T

condemnation of 90% of the MTOTEA propev:

“Although the ity urges thacs
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The peculiar timing ol any nagotiations thab may have

1

paved the way for the addivicon of MaM and the decision to

—=

condamm the MTOTSA preopertics would present the npotentia
For a conflict 1f the City or wither law firm was inveolwved
in  those negoriations. Howavelr, no evidenos of that

\T'g

Sk

tuabtion nias been brought before the court and none can be
adduced from the relevant facts.

aribiaam FPirm

Firast, the Condemnees allcege  that  the
handled XK. Hovnanian’g acguisilion  of MM, Arthur

enbaum Firm,

Greenbaum, Esg., a Senior Paronsr abt the

has served on the Board of Dircctors for K. Hovnantan e

"

Farthermore, the Gregnbaum Firm representad Lhe ity

o
At

=
ref

and K. Hovnanian  until  M&M joined  bhe  redevelopment .
Significantly, the Crecenbaum Firm only became aware of this

Jolnt venture in July 2002,  (Coldsmith cero. ar 6.)

che Greenbaum Filrm did

o
o~
ot
~
i
=
o
.
ot
m
7
N
-
e
o
oy
&
o

Mr. Goldsmith a
not participate in any discussions between the City and
Applied witioh resulled in the Assignment o the
Redevelopes's Agreement to the doint venture [(MM-Reachiront
North LLC: . Once the Oreenbaum Firm learned of  othe

potential conflict, it withdrew from its =z cermentatlon of

the City as Special Redevelopment Counsel .

&<
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The Ansell #ilrm also represented XK. Hovnanian until as
1

late as 2002, Mr. Aavoen did not learn that M&M zought to
join Applied until Mavch of 200%. [Aaron cert. at 6.]

Botlh law firms and Applied have certified that neither
taw  firm represented Applied or M&M when the two entered

Vige Pregident

into the subject joint venture. Grag RUSso
of Applied Development Company certified to the tollowing
relevant facts:

By mid 2001 a vyear after the Developer's

Agreaamant s had been exRecuted Applied WAS
ding with the asive plan approvals fer both

[SRarete
projecis. TLoowag  then that Applied made an
independent  decision to seek oul a  development
partner on the Heachfront North profject. That
decision was made solely by Applied without any
suggestiion ol same from the ity of Long Branch
O anyonng else, Il In the caze of REeachtfront
Nﬁ?&h, Applied sought a development partner to
increase the capital base, apread the developasnt
rizk and add  additienal  expertise  to allow
Applied to  [ocus more attention on rho Mo T
complicated mixed  use  Pler  village
Applied unilaterally approached Maczel
about a poltential partnership in Reachfront North
in late gummer, carly f£al of 2001, Matzel &
Mumford was an  ideal development partner for
Applied as Matzocl & Mumford and Appliecd Companies
had been partners in the development effort  in
Bayonne and  bhere  was high regard  for Rogor
Mumforl ‘hﬁ Frincipal of Matzel & Mumford.
The Applied Development Company and  Mabzel
Mumfoxrc negobiated their deal peintes
independently between themselves. Only in house
counsel was usced by Applied and Mabzel & Mumford
used Pztﬂey Hardin in addition to their in house
counsel . There was no notification of thesea
negotletlons to vhe City of Long DBranch, its
redevelopnent attorneys, Greenbaum, Rowe, Smith &
Davis LLP, or its counsel, Ansell, Zaro, Grimm

B oda 081



0B/22/2008 15:10 FAY 732 BT 4183 JUBHE LAWSOH

and Aaron. Neither the Greenbaum nor the Angell
firme participated in any LTorm, on behalf of a1y
Barty, with respocl to the negotiations hetween
Applied and Matzel & Mumford. The Greenbaum and
Ansell firms had  no  role in &Y Agpect of
Applicd’s joint venture with Matzel & Mumford nor
woere they involved in any digcussions concerning
Lhis joint venture.

Thus, rneither law firm nor the City was aware of tLhe
negotlations belween Appided and M&M until  over a4 year
alter the determination to condemr  Lhe MTOTSA propariies

had boeen made .

rey-

here ia no evidence put ferth by the condemness thar

e

Applied did not enter inte negotiations with M&M on bheip
GwWn.o Nov ds there any evidence that ¢he ity or either law
firm had notice of the forming partrnership pricr to 2052
Reoultantly, there iz pe evidence that Lhe potential for é
confilict existed ar the time the City determined to take
Che MIOTSA properties.

In sum, although the potential for a coullict would have
existed if there was any evidence that the Ciry or either
law firm were a part of the negseiations or dizcussions
involving e partnership batween Beachtront North LILO and
M&M, no sucn evidence is before the court. MaM jolned the

redevelopment in 2002 and there is nothing to suggest that

the City or any  attormey from either the Greanbaum v

;

B 0457081
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Angell Firm took part in the relevant DAL LRSS

wp during

the Lime the City determined to rake [he MTOTSA propertic
Importantly, the dacision e condemn the MTOYTED

propeciies was ewmbodied in a 2000 Ordinance and perfected

Ly @ 4001 ordinance at  the very latest. Thus, by 2002,

when  M&M joined in  the redevelopmant affert  and any

Soten conflict arose, the decision to condemn thege
properties had been made.

e

this courn

Az directed by Justice Kennedy in G, supTa,

should freat a potential conflict geriously and examine the
record Lo see 1f it has merit with the presumption that the

City’'s  actions were veasonable and intended to gepve s

public purpose. Howsver, only a speculative
conflicel exists here, and this court cannot find chavr same
warrants such examinat icn

ii. Monmouth Community Bank
Civy Councilmen Anthony Giordano 117, Michael DeStefono,

and DRavid 3. Brown, own shares in Mommouth  Communi by B

k.

SOOI,

uncilman Brown is emploved by the bank as a mesae

and Counciiman Giordano BETVER as Senlor Vice Pregident and

P

Chial Finaocial OFfficer. The samez bank iwsued Lwo {

wd
L~

!

carate lines of coredic which were personally guarantesd

by Applied,

Py
L

& o48/081
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o
L

TLrthery  acousaticon that

nold positiens in the

nobtably not on the loan committee.

8 co-redeveloper in 2002

he

i~

nebulous . Defendants

$2.8

the

directly bepelited from

Trom Mommeurh

However, Delendants fail

chioc alleoed benefilb was det

Tiie court  is atisfled  Fhar

[
]

.

identified a erntial

FBG

allected 2 righty of

The Condemneas

appropristens O dusal

Aaron and Counci limen with

redevelopment , The court is notb

realistio conflict appears to

ar Mr. Aaron’s decisions z regarding

because

that

Community  Bank.#

To males

rimenval

roles

the

JUDGE LAWSON

G Councilmen wiho own

‘i]él

:

Monnmouth  Communi i Lonk

would vore to ARprove MEM

of a 2001 loan

"DBeachlront North TLC

million Tine of credic ie

(Ward Reply at

any conneot lon

the

o

the  condemme

whih

may

courl e consider she

that existed for My,

bhank and il hes

o

i

inclined to do so neo

Lbres

Cleonarie

intluencing

Ll

MTOTSA prop

40
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[,
b

Ag the New Jersey Supreme Courl held in

R

Hazew

154 N.J. 45, &g

o
F-
I\
(Lol
£

—

Although there need be only the potential  for
congliet Lo ' ' disqual llicari therd
cannot be g , of inberest whe thsre (o
not  exist, realis cally, contradictory desires
fugging the official in opposite directions.
(Citations omiblLed.)

in this matter, the councilmen and fhe atrtorney
Have an interest in the bank. That  two lineg of
credit wers issued to the redeveloper to the bernel e
0  the reldeveloper does net  suggest  any “Lugging”
agalnst the inLerests of MTOTEA property owners.

¢. Change in Plan

Another argument advanced by the Defendants is that fhe

City Lo conform to  the redavelopment  plan  and

decided, dnnecessarily, to condemn bhe subjecl proper!

i

L8 AL A0AI2A-8 makes LU olear that properties can be

taken for a redevelopment proisot .

47
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That statute provides, in relevant part:

Upon the adoption of a redevelopment plan

[l., the

wunicipalicy or ledcvrirgm<n¥ entity deglonated
>

by the governing body may procee
clcarance, replanning, GGVLlemvﬂ‘
development  of the aroo designated

pl““, In order te carrvy oub and effectuabe
al the

v or

purposes  of  Lhis act  and the  berme

rejvvm-opmnmr Dlan, the munioipalit

designa
[]

. Acqguire, Dy condemnationl any land ar

redevelopment entity may:

with the

AL

in  thas

te the

uidding

which iz neccssary for bhe redevelc DOMEnNL Drojoct..

However, the power to condenn is tempered 3%

Casie

ot

New Jdergay Supreme Court held:

srdinavlly where the power to condemn sex
quantity of Jland to be taken as woll
location is a Lier within the

condaimnnor. The exercige of Lhat “
not he dnterfered with by the cour

e

Trﬁﬁﬂ&ALGLG 1 Corp.

devant

fne,, 48 N.J. 261, 269 {1966), the

sts the

as  bhe

absence  of  fraud, bad  Faith or el AT

reveal:ng arbitrary or capri

privalbe property jo caﬁaemned the taking
limited to the reascnable neceasities
case. o, L (Cirarions omitted. )}

The Uity argues that it alwave maintained

rilous action.
this connection we hold the view frivat
et e

4]

the

wiil

when

of the

Fon

=

domain could be used for the Redevel cpment. pro

Beachfront North. The  “Acguisition  Plan”

hat emi

reot in

nltire area if needed and determined that it was needed

which

nant

Lor

48

20497061
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Planning Boeard and City Council approved in the apring of

Ihe . reserves the right (o condemn pr sy
if privave naqoLlara g fall and the prope

properties  in i are judged QSJCDTlu] o
achievs ub_}s_ctlvca intended by the Flan

ha City saggests that the property owne

wanlb, Lo “raap
the rewardes of the redevelopment by living in an area which

1g in bhe process of being rehabilita

without bheing
subject  toe  the redevelopment, as  have prior  propoerty
swners.”  (Shapiro brief at 63,7

To bhe contrary, Lhe condemnees contend chat L hey
vold “residential infill” would ocour in the ares in which
the MTOTSA propertiss are located. T fact, one of the
stated objecbives of the City's 1886 Plan is Lo conse-ve

i

denblal infiil,

gle Lamily homes and ancourdages

The condemness slbabte tharn the underiving reason that bhe

-

MTOTSA homes became the subiject of cminent domain in 2001

was  because Beachfront North LLO  [the redevelopeory)  oould

ol h om the wvaluable becachfront DTOLE Y Thie  currenn
: e ¥

B
ke
i

plan, in part, calls for over one hundred (100} high
condeminiums  which the condemnesg estimate will sell for
over HS800,000 per condominium.

However, thisz court must defer o a governing  body ' s

determination to use ite power of eminent domain to condemn

44

B 050,081
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property wnless there is oan alffirmative showing of  fraud,

bad Taith or manifest abuse. lwp. of W,

LTS N BG4, L71, 800 A.2d 86 (200%2). i

short, the Courk has made clear that it will ner Subat il e
itz Judament  for a legislature ' s judament.  as Lo what

# public use ‘unless the use be palpably

without reasonable foundation’ .” Housing Authoricy

Ve Midkiff, 467 U.8, 229, 241 (1984) (oo b g

:

RV 1 thy:;m'rg U'J:“ GhE, 6805

The  Clty maintainsg rhat  edther resident

fential  development wams always o part of che

IS

planned resid

ity chose  to usme a  planned

Yy

Redavelopment  Plan, The

residential  development and condem the MTOTSA properties

pursuant Lo ita powars. The courts are conse-

Lo the governing body and “it is only  the taking' s
purpose,  and not  its mechanics, that must Pass  sorubiny
unday the rublic Use Clause . ” MidkifZ, supra, 467 U.S. at
294 . Ag the United States Supreme  Court  pointed oL,
dcbates over the wisdom of takings are nob to be carried
vut in the ~ourts. Id. av 243,

“The clearance, replanning, develeopment or roedevel MR T

of blighted arsas shall be a public purpose and public u

Lor which private properiy may be takep.

VIIn, § 3, % 1. Where a public purpose is fround and an
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r

ared ls determined to be in necd of vedevelopment, “|t]he
fact that single parcels in o e area are ugeful and could
nor be declared blighted 1if o nsidered in isolation is
basis nelther for excludi ng o sueh parcels  nor for

oy

invalidating a declaration ol blight » + 77

In this matter, the condemnacion of Lhe MTOTSA propertiss

i

is  supporled by a public nu tpege—the  redevelopment o

1

plighted srea. As discussaed ahove, the City followsd the

relevant  statutes and a ppropriately declared the ares in

which the MTOTISA properties are locatod Lo be an

af  redevelopment The public purpose of ihe Civy g
determinal ion can be found in N.J.S.A. 40A:12A-5a, o, 4,
aud = ag analveed above.

Pursuant to its powers under N.J.S.A. 40A:12A-8, the (it v

wdopted o plan  to implement the redeve lopment  whiech

requires thae condemnabion of the MIOSA properties. It is
not fthe court’'s province to cquestion the wisdom of (har

olan as log as i t iz asupported by a public purpose.
I o i : k

MLIdkilL, supra, 467 U.sS. at 244

Of note, no chall “ngs wag made in 1996 when Ordinance 1%

96 was properly intrvoduced and passced after proper notice

i

~a

G0 challenye  was made  in 2000 when  Ordinance  9$-00 was

introduced  and adopted  afler proper notice; and,  ne
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challenge  was  made  in 2001 whan  Crdinance
introduced and adopted afrer Rroper notiloe.

Yhe  condemnees had  the burden  of zhowing

201 Wi

that  the

determination  is  not supported by substantial  oviderces

matter aub Judice. Nor have they demonstrated [

faith or manifest abiime .

a0 the  condemnees  have not railsed  issuen  of

grounds
Cimy  did nob  have a public  purposce for rthe
condemnations. T Find thav Chey did.

d. Bona Fide Negotiations

o~

s 20:3-6 provides, in relevant parts,

N;J'b

A

[INJe aztion te condemn shall e ing
"

ore, no plenary hearing is warranted o thi

Cituted unle

g, at 537, They have nor made zuch o showing in  the

avd,  bad

Taclbual
thalb the

Syl oot

the condemnor is unable Lo acqulre sueh title or

4

possession  through beona fide 1

shall include an  wffer in writing by

gotiations  wikh
the  prospeciive condemnes, which naegotiations

thg

condemnior to  the prospective condemnes holding
the witle of record Lo the  property e i

condemned, Betting {orth Lhe properiy
therein Lo be acgulred, the compens

ced to be paid and a re

agonable disolosure

K3

manner  in which the amount of such offered

COMPENSAtIion has bean caleulated, and such other
MARLtLers as may be reguired by the rules. Prior to

such offer the taking agency shall Appraise o

Properiy  and  the owner sholl e gilven
Opportunity  to  accompany  the

ingpection of the properoy.

- 2
L4

Gl

APpITaLser duriwg

B053/081
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In State by Comm’r of

v. Carroll, 123 N.J. 308, 321

(1931), tne Court pointed our:

[T he reasonableness of pre-negotiation
diselosures  centers  on bhe adequacy of the
appraisal information; i MGt DETMLT Al
reasonable,  average property owner to  conduck
informed and intelligent negotiablons. (Aln
appraisal should conlLain an explanation of the

valuation approach or methodclagy actually used.
That appraisal should not include “edther e

depreciating threat of or the inliaticnary reaction to the

proposed public profscr.” Jergey Clty T

7ier, 458 N 374 (1971) .

Agengy v. Mack Properties, 280 N.J. Supecr.

553, 569 (Anp. Div. 1995} .

Our Appellate Division held in ¢Count af Moy

odwae NoJ. Super. 560, 566 (App. Div. Ll988) .

fihe  Uconclusive proof' rule can  be Al iad
harmoniously with the purpose of The starute only
where the written offer is preceded by bona fide

negoLiations which the offer purports to resolve.

¥
It was not intended to apply where, as here, the
written offer can serve no purpose other than o
open negotliations, a procegs which implies an
offer, an acceptancc or rejection and a oounte)

affer,

n
Ll
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]
o
i
jos

SO went on Lo stabte:

lhe purpose of the statute iz to encourage publi
entities lo acquire property without litigation
where possible, thereby saving both  the publ i
and the condemnes the expense and delay of court
action and permitting the condemnes te roceive
and keep the full compensation due him.

Ag  dAndicated above, a gcondemning authority deess nor

-

patiafy  tle requirements of N.J.S.A. 20:3-6 by simply

providing one offer and [ts method of waluation. in many

respects,  the indtial olfer may bhe the boginning  of

3

negotiations. In Weliner, co, the court found thar bona

fide negotiations did nol occur when the condemnee provided
¢ TEsponse  supported by conercte evidencs Lhar  the
appraisal was not realistic. id. at 564,

Conversely, the duhly to negotiate in good faith is o

two o way  airest  which can be Lespered py  the property

ownar's Lailure Lo cooperate. by Comm’r of Tranap.

v. Carroll, 123 N.J. 308, 223 (1991).

also,

v. Whispering Woods ar  Pamm CHollow, 222 N.J.

super . 1, 8 {App. Div. 1987) (holding, “it takes at least

two Lo negotiabte and the record should be reviewed with

LA
I

0558/061
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1.

Mr. Wegener senl a lett

91

The

]

1

~

witich Condemness

However, thes Cigy

2

G Cataber 28 2005, One

i

macde olear 1 Tis o)

ar  that  Eime gdid

properly being condemned.

the apprat:

authority o condemn.

Even 1f no responsze

Lo

o the

JRroper

Lhe zense of discussing

the property owner's

Jossiue

€

Nowhers doeos erlbher

make an appraisal

the meth logy used.

that the City did so in

=3

1 is inadeguate,

by

pri

parcy

in

aceordance

JUDBGE LAWSON

Adequate Negctiations

Ty Lhe Uiy

claim  there

”Eﬂg

ient wag not

2ot belie

willing

on Dotobe

W i no TeHDOnse,

responsive letbter

B

Wc*_f"\".“ 2

W T

This is not a contention Chak
but rather an ochjection to rthe
gont, Mr. Wegenser's lottor ma<es

e,

with bhe met!

clailm

supportad by a reagsonable description

fact, thig

with

avant gase law as dizcussed infra
Negotiarisns are gz WO way

make it clear

Properties,

negotialti

Chat do

they

ons arre e

el

ndered

1 intention of

about  the Cicys
Negoriations in

ods of negotiab lon

Clty dig

ot

of

COuTn iaTded

asat

20:%-8 and

N

Whers, ag

ok

2]
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posaiblility . Thus, the court cannor Lind that the Zicy
farled to =ngage in bona fide negotiations.
2. Delegation of Authority

The Cendemnces argue that it was improger for the City Lo
limit its ability o negotiate wikh Property  owners by
Crealing o  contract  under which the City mush get the
consent of Lhe Redeveloper in order e pay anvitlbing anove
the initial offer ro tha homeowner, Moreover, 1F consent
is not reached, the City was contractual ly obligated to
condemn .

The language in Ordinance 2-01 stated Lhat the city i,
"laluthorized to MAKE payment in oan amount based upon Lhe
Talr market value.,.” This ceomports with N.J.8. A, 20:3-¢
which regqu:res that the offer be “no Jess rhan the taking

Agency’ s approved  aporaisal ol the lair market value @

There is ro evidence of lered by the condemnecs thal the
condemnor  cdid noc make oflfers based on a Droper appraiszal
of the full fair market value of the subject propertisg.
here  therse Je disagresment a3 fo Che accuracy of  the
appralsal,  this  courr 18 satisfied thag the issue of
valuation  is properly left  ta  the courl appoinzed
commissioners.

As  diszcussed above,  rthe Clty  provided an adaguate

appraigal baised on the fair market value determined by the

10 TAR {84 BT 4194 JUOGE LAWSON @ os7/081
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o
L.

Lair market valus to each condemnes . Therefore

ity‘s appraiser.  The City offered the Full amount of itz

2, bhere 1s

no basis to find that the City's statutory obligationg werce

imposed upon by any relevanl agreements.

The court notes that had Lhe 1xgsuse heen reached, the Cir

h<

iz not empoewsred Lo give away its right to negqotlate unlaae

the private party 1is held to the same standards imoosed

upon  the  Cikty by the Legislature .

nobhe matter sub Judic Lhee City’'s ability

asg dirvected by Welner, supra, may have

Crmarn o

To negoilabe

Tt dmpaired bv o zhe

"Amended and Restated Agrecment” belLwsen the ity andd  Lhe

Redevelaoper. In pertinent part, that Agreement states,

"The City may not agrese in sectlemoent or compromise Lo oany

arount  in excess of the Offer Price withour

Ele wrillen

conzent. ol rhe Redeveloper. TL Lhe Redeveloper doss nov

comsenl., the maroe]

condamnal o, o Wnile this {aaye WHaE  never

Court  wouldd strongly  urge  the City Lo be

o)

cautilious of

shall be AUt rer thirough

reachad,  the

conbracting asway its ability to continue negolistions in

good Taith.

The condervnces also aver that negotiations were capped by

Ordinance 2-01, adopted January 2%, 2001, which

gitiabes tlhar

R /)
~J

@ 055/081
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Lhe  offer  cannor exceed  an amount  set forth in  the
Redevelopnent  Agreement . Having failied ro CHORge  in
negotiations themselves, Lhe homecwners never challenged
Lhe alleged "Caeiling” Thus this issue is not ripe for
disposition by the Court at thia time,

Pespite the issue never pecoming  ripe, this Court 1w
Lroubled by this restriction am well. Althiough the eoaurt
ig satisfied that the ceiling had ne effcet op £he Clny‘e
ability bto offer itw determination of the Tull fair marker
value of rhe subject properbies, had e offer for falr
markelt value been stunted by this “ceili NgY the court would

L
-]

have no clisice but te dismiss rhe aztion for failure
engage in bona fide negotiations.

Lastly, o the extent rhe Condemnees allegs that rhe Uity
contracted  away  its power Lo condemn, the  court  is
constrained to disagree. Tt s reazonable for the Cirv o
ailow the redevelopery Lo abliempt Lo purchase properties
whilch are the subject of g redevelopment plan. In the
event the redeveloper faiie to do so, it iw only logizal

niviate

[WR

Chat the redeveloper would then nokity the City oo
the statubary condemnation proceedin fpten £ 30

The Restated Agreemant  wags adopted on  June 25, 2000,
Both Ordinance 9-00, adopted in 2000, and Qrdinance a-01,

adopted in 2001, determipe which propertiss were subijecl tg



Un/ 22008 1h18 FAY 732 BTT 4193 JUDBE LAWSON o8008

condemnmation. Therafore, the decislions to condemnn W

made  pricr Lo the Restaled Agreement, and i City, by

following N.J.5.A. A0A:12A-1, el seq., wmade the relevant
determinations aws Lo which properties it weuld condamn .
prope
3. Date of Value

The Condsmnecs also assert that  some of the appraisals

are approximabely a yvear old. The City maintalns thart the

[y
Pt
it
o~
3

appraisals repregented the current market wvalues during

SN
b
o

time of the negotiations. The: City provided an offor
Wwriting setting forth the compenasaltion bte be pald and rhe
manner  dn which the amount  waes caloulated pursuant to

N.J.S.A. 20:3-6.

Thus, thiz issue can

a valuation issue whiich AT be decided Loy Lhe

Ao the City sets forth, the property will

Commisaion
be valued as of the date of the filing of the Complaint lor

purpeses of the Commigsioner’s hearing.

-he staleness argument  raised by the Conde
L8 more appo iate for the commissioners’ hearing and does

not speak T bona Ficde negotiations UTIciE those

Clroumstances. Thig ig especiall Ly so whare, as

lasue was not raised during the negotiation phase.
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d. 211 issuez raised regarding the right to exerciss
eminent domain must be determined before the
appointment of cemmigsioners and taking of posgession.

'y
i

s

Vi3-11 states in pare, “When the authority to

cendemn is denied, all further ateps in the action zhall be

=

-

grayed until that ispue hos heen Linally determined, »

No stay is warranted

as Lhis court has mads g
definivive 1uling that the taking i1s authorized by law,

III. CONCLUSION

For the aforemanrioned reasons, bLhe City’s order for the
Caking of property and the appointment of comnissioners in

(RS

the above csaptioned matters is hereby granted.

Younsel  for the Clty is hereby directed ro submit  the

proper form of Order conzigtent with thie Opinion Ffor each

2f the snumeraned casen addressed hercin.

OO



