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I N THE SUPREME COURT OF THE UNI TED STATES

SUSETTE KELO, ET AL.
Petitioners
V. . No. 04-108
G TY OF NEW LONDON,
CONNECTI CUT, ET AL.

Washi ngton, D.C,
Tuesday, February 22, 2005
The above-entitled matter canme on for oral
argunent before the Suprenme Court of the United
States at 10:12 a.m
APPEARANCES:
SCOTT G BULLOCK, ESQ, Washinton, D.C; on behal f of
the Petitioners.
VWESLEY W HORTON, ESQ, Hartford, Conn.; on behal f of
The Respondents.
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(10:12 a.m)

JUSTICE O CONNOR W wil I now hear
argunent in the case of Kelo vs. Gty of New London.
M. Bul | ock.

ORAL ARGUMENT OF SCOIT G BULLOCK
ON BEHALF OF PETI TI ONERS

MR BULLOCK: Justice O Connor, and may it
pl ease the Court:

This case is about whether there are any
limts on governnent's em nent donmai n power under the
public use requirenent of the Fifth Arendnent. Every
hone, church or corner store would produce nore tax
revenue and jobs if it were a Costco, a shopping nall
or a private office building. But if that's the
justification for the use of emnent domain, then any
city can take property anywhere within its borders
for any private use that m ght nmake nore noney than
what is there now

JUSTICE GNSBURG M. Bullock, you are
| eavi ng out that New London was in a depressed
econom c condition, so this is distinguished fromthe
case where the state has no particul ar reason for
wanting this, but the critical fact on the city side,

at least, is that this was a depressed comunity and
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they wanted to build it up, get nore jobs.

MR BULLOCK: Well, Your Honor, it's
I nportant to point out in the first place that
chapter 132 of the statutory section at issue here
applies to every city within the State of
Connecticut, not those that are sinply depressed.

And there is a fundanental difference
between an area |ike what was at issue in Berman, an
area that actually had problens and a city that has
certain problens. Every city has problens. Every
city would i ke to have nore tax revenue, but that
cannot be a justification for taking the property --

JUSTI CE G NSBURG But you concede that on
the facts, nore than tax revenue was at stake. The
communi ty had gone down and down and the town wanted
to build it up.

MR BULLOCK: It is a desire totry to
| mprove the econony through tax revenue and j obs.
That is certainly the case. But that cannot be a
justification for the use of em nent domai n because
If the trickle down effects of econom c devel opnent
are a justification, then there really is nolimt on
the --

JUSTI CE SCALI A:  You don't concede, or do

you, that elevating the city froma depressed to
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prosperous is a better justification than elevating a
city fromprosperous to nore prosperous?

MR BULLOCK: That is not -- that is
correct, Your Honor. W do not. And chapter 132
again applies to not so prosperous cities and
prosperous cities.

JUSTICE GNSBURG The line you draw is
bet ween blight, which Berman says was in the public
use, lighted conditions okay, but depressed
conditions, not the best inline with the --

MR BULLOCK:  Yes, Your Honor. W think
that that is aline that this Court has drawn that is
area specific that focuses on the conditions in a
particular area. And the condemmations in Berman
renoved the problematic areas. It renoved the
bl i ght.

JUSTICE O CONNOR Onh, but Bernman spoke,
in the opinion, said that the determnation of the
| egi sl ature about these things is virtually
conclusive, that there is only the narrowest,
narrowest role for the judiciary. Wat kind of
standard are you proposing we should get into here to
second- guess the public use aspect?

MR BULLOCK:  Your Honor, it is clear that

em nent domain power is broad, but there has to be
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limts, and that's what we are really tal ki ng about
her e.

JUSTICE O CONNOR Wl I, have we ever in
any case fromthis Court said that the limt has been
exceeded?

MR BULLOCK: In a few cases fromearlier
in this century, Your Honor, the Mssouri Pacific
case, the Thonpson versus Consolidated Gas case, but
this Court has recogni zed for over 200 years that
there are limts on em nent domain power, that they
cannot be used for private cases. And that has been
a consistent strain throughout this Court's --

JUSTI CE BREYER  Justice Dougl as says
there that as long as it's an objective within
Congress and legislature's legitimate grant of power,
they can do it, | nean, as long as there's a -- so
why does there have to be a limt within that broad
limt?

MR BULLOCK:  Well, Your Honor, the [imt
Is that there cannot be takings for private use.

JUSTICE BREYER O course, there can't,
purely. But there is no taking for private use that
you could imagine in reality that woul dn't al so have
a public benefit of sonme kind, whether it's

I ncreasi ng jobs or increasing taxes, et cetera.

Page 6

Alderson Reporting Company, Inc.
1111 14th Street, NW, Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N o 0o b~ W N B

N D N DN DN PR PR, R
a A W N P O © 0 N O o1 A W N~ O

That's a fact of the world.

And so given that fact of the world, that
Is law, why shouldn't the | aw say, okay, virtually
every taking is all right, as long as there is sone
public benefit which there always is and it's up to
the | egislature.

MR BULLOCK:  Your Honor, we think that
that cuts way too broadly.

JUSTI CE BREYER  Because?

MR BULLOCK: Because then every property,
every hone, every business can then be taken for any
private use.

JUSTICE BREYER No. It could only be
taken if there is a public use and there al nost
always is. Now, do you agree with that, or do you
not agree wwth ny last enpirical statenent?

MR BULLOCK: Well, again, the em nent
domai n power is broad, but there has to be limts.

JUSTI CE BREYER Now, that's, of course,
ny question. The questionis, if you agree with the
enpirical statenment that there al nost always is sone
public benefit attached, then ny question is, why
must there be a limt within that broad franmework?

MR BULLOCK:  Well, Your Honor, | think
with public -- with just having a sinple public
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benefit, then there really is no distinction between
public and private uses. And that is what we call
upon this Court to state, for instance, in the Berman
case and in the Mdkiff case, which we think are
really the outer limts of governnment's em nent
domain --

JUSTICE O CONNCR But do you think those
were correctly decided or do you take issue with the
decision in those two cases?

MR BULLOCK: We think that those
deci sions can be consistent with ruling in favor of
Petitioners in this particular case, Your Honor,
because --

JUSTI CE O CONNOR  But you take the
position that a city that is suffering from enornous
| ack of jobs and depression, econom c depression,
that there is no public use purpose for taking | and
to enable the creation of jobs?

MR BULLOCK: That is correct, Your Honor.
W do not --

JUSTICE SOUTER Wl |, let's assune that
the city instead of taking the property by em nent
domain sinply used its, its own -- sone of its own
regular tax incone to buy up the property, and

assenbl ed parcels of land with the purpose of selling
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themto an industrial devel oper to raise the tax base
and hence ultimately to rai se taxes.

Wul d you say just within the neani ng of
general understandi ng of proper governnental purposes
that the city was acting in a way that had no
| egi ti mate public purpose?

MR BULLOCK:  Well, Your Honor, | think
t he question goes to whether or not the governnent

could use its police power to acquire property and

then sell it to a private devel oper.
JUSTICE SQUTER  Wll, I'mnot interested
in the label. 1'mjust saying if the governnent says

we need to increase the tax base because we have a
depressed city, so we are going to take sone of our
tax noney now, and we are just going to buy up
property that people are willing to sell to us, and
we are going to assenble parcels. And when we get a
bi g enough one, we are going to sell themto a
devel oper for industrial purposes. And that wll,
that will raise the tax base. |Is there anything
illegitimate as a purpose for governnental spending
i n doing that?

MR BULLOCK:  No, Your Honor. W do not
believe that that would be -- it's not a public use.

JUSTI CE SQUTER Wiy isn't there a public
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pur pose here?

MR BULLOCK: Well, Your Honor, because
this case affects the emnent donmain power, which is
regul ated by the Fifth Arendnent --

JUSTI CE SQUTER  No, but we are tal king
about -- | nean, | realize that, but | nean, |
t hought your point was that it was use of em nent
domai n power for an inproper purpose. And you
characterize that purpose as conveying property to
private owners.

Vell, in ny exanple, the sane thing is
goi ng on except that it's not using the em nent
domain power. |If the purpose in ny exanple is a
proper public purpose, why isn't it a proper public
pur pose when t he governnent does it by em nent
domai n? What changes about the purpose?

MR BULLOCK:  Your Honor, because of the
public use restriction of the Anendnent. That's what
we really --

JUSTI CE SCALIA: M. Bullock, do you
equat e purpose with use? Are the two terns the sane?
Does the public use requirenent nean nothing nore
than that it have a public purpose?

MR BULLOCK:  No, Your Honor.

JUSTI CE SCALI A- That's your answer to
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Justice Souter.

JUSTICE SQUTER But if that is your
answer then the slumclearance cases have got to go
t he ot her way.

MR BULLOCK: |'msorry --

JUSTICE SQUTER. If that is your answer,
then | suppose the slumclearance cases were wongly
deci ded.

MR BULLOCK: Well, your Honor, this Court
did hold in Berman and Mdkiff that the police power
and em nent domain power are cotermnous. That was a
hol di ng especially of this Court's opinion in
Mdkiff. And there are certain amci that have been
filed in this case, amcus briefs filed in this case
t hat have called upon this Court to re-exam ne that.
And of course, this Court is free to do that.

JUSTI CE SQUTER  But you are sayi ng we
don't have to re-examne it, but | think your
adoption of Justice Scalia's approach puts you in a
difficult -- 1 think you're noving in the direction
of saying we really have got to overrule the prior
cases.

MR BULLOCK:  Your Honor, | think under
a -- perhaps an original understandi ng of the takings

cl ause, there was a difference between public use and
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publ i ¢ donai n.

JUSTI CE SQUTER  Just for the nonent, what
about ny question? And you can get into history, if
you want to, and | tend to be interested in that, but
ny imedi ate concern is, if you give the answer that
you have just given, doesn't it jeopardize the
precedent of the slumclearance cases?

MR BULLOCK:  Your Honor, | don't think
so, because of the caveat in Berman and M dkiff that
em nent domai n cannot be used for private uses. And
that is what is really at issue here. Wiuat | think
IS appropriate, though --

JUSTI CE KENNEDY: But that's what they
were being used for in Berman and -- everybody knows
that private devel opers were the beneficiaries in
Ber man.

MR BULLOCK:  Your Honor, | believe the
justifications focused upon the renoval of the
of fensive conditions in Bernman, that the public
purpose, if you want to call it that, was served once
the blight was renoved, the public purpose was served
once the oligopoly was broken up.

JUSTI CE KENNEDY: As | understand, you're
testing -- you want ne to nake a di stinction between

bl ight which is a perm ssible governnental use,
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governnent al objective and econom c revival, which
isn' t?

MR BULLOCK: Under the em nent donain
authority, Your Honor, we think that --

JUSTI CE KENNEDY: |Is that the |ine you
want ne to draw

MR BULLOCK: Yes. And we think that that
is aline --

JUSTI CE KENNEDY: Wel |, suppose an
econom st or even the judge mght say, well, it's
very clear that if this econom c depression continues
for another five years we are going to have blight.
Blight is in the eye of the beholder, | know that.

MR BULLOCK: Exactly. And | think that
that is really one of the dangers of the majority
opinion here is that it puts any property up for
grabs. Under the blight statutes, they actually have
to -- governnents have to neet a certain objective
criteria to satisfy that this is actually a blighted
ar ea.

JUSTI CE KENNEDY: Wy isn't it an
objective criteria to say that we are going to have
econom c revival, avoid econom c downturns?

MR BULLOCK: Wl l, Your Honor, because, |

think -- to get back to the decisions in Berman and
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Mdkiff, what this Court | think focused on there is
that the public use or the public purpose was direct
and imrediate. It was served directly by the
condemmations and it was i medi ately served by the
renmoval of the blight and the breaking up of the

ol i gopol y.

I n econom c devel opnent condemmati ons, the
only public benefits that cone about, if they cone
about at all, are conpl etely dependent upon private
parties actually making a profit. And that those
profits then sonehow - -

JUSTI CE KENNEDY: That's the sane thing
that is true in the railroads in the west.

MR BULLOCK: But --

JUSTI CE KENNEDY: Precisely the
description you gave applied to the railroads in the
west .

MR BULLOCK: Well, Your Honor, those were
justified under | think the Iine of cases that held
that those were really essential for |and assenbly
for instrunentalities of commerce. They were --

JUSTI CE KENNEDY: And this seens to be
really essential for the purpose of devel opi ng
i ndustrial property to increase the tax base. The

argunment is, and | don't know of any reason to doubt
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it, that doing it seriatimby voluntary acquisition
and sal e doesn't work.

So the rationale for this is essentially
the rationale for the railroads, for the public
utility line condemmations and so on. There isn't
another practical way to do it. And there is a
public benefit at the end, and that ought to qualify
It as a public use.

MR BULLOCK:  Your Honor, there are nany
ways to do econom c devel opnent w t hout condemati on.
It happens every single day in this country. And in
the states that prohibit the use of em nent donain
sinply for private business devel opnent, those states
do make the distinction between blighted areas and
sinply their communities wanting to take advantage of
nore tax revenue.

JUSTI CE G NSBURG Even though in Bernan,
there was a departnment store that was not blighted,
and it was permssible because the whole area was to
be inproved to raze that departnent store, even
t hough it wasn't contributing in any way to blight.

MR BULLOCK:  Yes, Your Honor. But the
Court in Berman held that there were certain
properties that even though they m ght have been

nonblighted, it was essential to have those
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properties in order to renove the blight fromthe
area that was at issue. So there was the ability of
governnent to get certain properties even though they
m ght have been nonblighted. Here --

JUSTICE O CONNOR M. Bul I ock, woul d you
articulate the test that you woul d propose the Court
adopt. Sone amci and ot hers have argued that we
shoul d use the substantially advances test, so-called
test fromregulatory takings. Wat tests do you
articul ate?

MR BULLOCK: Well, for our bright |ine
rul e, Your Honor.

JUSTI CE O CONNOR Yes.

MR BULLOCK: The test should be that the
gover nnment cannot take property sinply so that the
new owners can put it to ordinary private uses of
land. That's really the test. And the --

JUSTICE O CONNOR Wl |, that's not what's
asserted here, of course. Here the city says, we are
doing this for purposes of enhancing economc
devel opnent of a very poor city.

MR BULLOCK:  True, Your Honor, but --

JUSTICE O CONNOR'  So what do we do with
that all eged purpose? Wat is your test?

MR BULLOCK: Well, the test, Your Honor,
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for --

JUSTICE O CONNOR  Is it no economc
devel opnent pur pose?

MR BULLOCK: Yes. Yes. Wenit's only
justified in order to gain the secondary benefits
fromordinary private uses of |and, and the way that
busi nesses al ways nake use of their land to try to
make noney or to try to nake a profit. That's our
bright line rule.

But for our second test, if this Court
accepts that econom c devel opnent can be a public
use, then we advocate a test of reasonably
f oreseeabl e uses and m ni nrum standards in order to
counter the dangers posed by such private invol venent
In the use of em nent donai n power.

JUSTICE BREYER The latter. | nean, |
understand the fornmer. That's a big retreat and it
cones to nme now you're getting to what | think is a
possi bl e real mof reason here. But the second part
now you said and m ni nrum standards. Wat m ni nrum
st andar ds?

MR BULLOCK: Well, the dissent in the
Connecticut Suprene Court talked a | ot about m ni num
standards that should be in place in order to ensure

that public benefits actually cone about. Those
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coul d be such things as a commencenent date for the
project, a construction schedul e, financial
eligibility for the devel opers, there's a nunber of
di fferent things.

JUSTI CE BREYER No, | nean, are you
advocating particul ar ones?

MR BULLOCK: Not particul ar ones, just
the standard actually be in place and we think that
t he di ssent provides sone good guide rules for
establishing --

JUSTI CE SCALIA: Isn't that in effect
changing the test frompublic use to efficient public
use? | nmean, what's -- you know, if | condem | and
for a public utility and the public utility turns out
to be very inefficient, has the condemati on been
I nval i d?

MR BULLOCK: No. Your Honor.

JUSTI CE SCALIA: Do you want us to sit
here and eval uate the prospects of each condemati on
one by one?

MR BULLOCK: No, Your Honor, what we are
advocating for, and utilities of course are
justified, have long been justified under a separate
| i ne of cases, common carrier regul ations.

But what we are tal king about are certain
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m ni num standards in place at the tine of
condemmation to try to have sone type of reasonable
certainty that the public benefits are to cone about
so we are not tal king about ongoi ng oversight. W
are sinply tal king about m ni nrum standards at the
time of the, at the tinme of the condemati on.
JUSTICE SQUTER | take it there isn't,
but nmaybe there is, there isn't any question in this

case that the city was acting in good faith and

did -- and | presune still does -- intend to convey
It to developers who will, will actually proceed to
develop a project. |Is there a question about that?

MR BULLOCK: A question of whether or not
t he procedure --

JUSTI CE SQUTER  Yeah, in other words, |
can understand perfectly well, why we would want to
draw a distinction between the use of the em nent
domai n power that takes a parcel of property from
private person A and sinply then reconveys it to
private person B without any particular object in
m nd except that the city likes B, you know, the
mayor is the Denocrat and B is the Denocrat. That
ki nd of thing.

So | can understand the need for sone

di stinction between that case and what we've got
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here. The question is when you say there have to be
m ni num st andards, | guess, is do we have a probl em
historically or in this case about the good faith of
the taking so that we need the m ni num standards to
make sure that we are not getting into the first
exanpl e?

MR BULLOCK:  Yes, Your Honor. And there
I's a nunber of reasons why there has to be reasonably
f oreseeabl e uses --

JUSTICE SQUTER |Is there a reason in this
case? |s there sone doubt here?

MR BULLOCK: Well, it goes to the doubt
about whether or not the public benefits wll
actually cone about in this case. The takings here
are really for specul ative purposes, pure specul ative
purposes. And that's where the m ni num st andar ds
cone into play to ensure --

JUSTI CE O CONNOR But do you really want
courts to be in the business of trying to weigh the
evidence to see if the utility will be successful or
the hospital will be successful or the road will be
wel | constructed? | nean, what kind of a test are
you proposi ng?

MR BULLOCK:  Your Honor, our test is

limted really to the condemmations that are

Page 20

Alderson Reporting Company, Inc.

1111 14th Street, NW, Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N o 0o b~ W N B

N D N DN DN PR PR, R
a A W N P O © 0 N O o1 A W N~ O

conpl etel y dependent upon the private busi nesses
actual | y being successful, and that those benefits
comng about so it would not affect utilities or
anything like that. But at a mninmum this Court
should require that the governnent actually nane a
use.

JUSTICE O CONNOR  Does the record tell us
anyt hi ng about how often takings by em nent domain
for econom c devel opnent occur in this country? |Is
it frequent? Wat are we dealing wth?

MR BULLOCK: It is, it is frequent, Your
Honor. There's no -- we do not know of any study
t hat | ooks specifically at condemations for economc
devel oprent, but after the M chigan court's decision
in Pol etown, they becane comonpl ace.

And you had properties -- business that
wer e bei ng condemmed for casinos, other hones that
were taken for autonobile manufacturers. And the
M chi gan Suprene Court saw that as a disaster. And
overturned that.

JUSTI CE KENNEDY: In all of those cases, |
think the economc feasibility or econom c success
test woul d have been easily net. | nean, what you're
doing is trying to protect sonme economc val ue/ But

| think it's pretty clear that nost econom sts woul d
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say this devel opnment woul dn't happen unless there is
a foreseeabl e chance of success.

Let nme ask you this, and it's a little
opposite of the particular question presented. Are
there any witings or scholarship that indicates that
when you have property being taken fromone private
person ultinmately to go to another private person,
that what we ought to do is to adjust the neasure of
conpensation, so that the owner -- the condemee --
can receive sone sort of a premumfor the
devel opnent ?

MR. BULLOCK: There nay be sone
schol arshi p about that. This Court has consistently
hel d that the property owner is sinply entitled to
just conpensation of the appraised value of the
property. O course, the property owner --

JUSTI CE KENNEDY: And you have to prescind
t he project when you fix the val ue.

MR BULLOCK: |'msorry?

JUSTI CE KENNEDY: You have to prescind the
project -- you have to -- you have to ignore the
proj ect when you determne the value. The value is a
willing buyer and a willing seller, w thout reference
to the project.

MR BULLOCK: Yes, that is right. And so
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they sinply get the --

JUSTI CE KENNEDY: But what | amasking is
I f there has been any scholarship to indicate that
maybe that conpensation neasure ought to be adjusted
when A is losing property for the economc benefit of
B.

MR BULLOCK: | believe there has been
sonme schol arship about it, but we think it's vital
that there be a public use requirenent.

JUSTI CE BREYER Can | ask you about the
standard. Go back for a second.

MR BULLOCK:  Yes.

JUSTI CE BREYER | gather that the |owa
courts have a standard that includes whether there is
a reasonabl e likelihood that the intended public use
will take place. Now, is that the standard you're
advocat i ng?

MR BULLOCK: It's simlar to our
reasonabl e foreseeability test that we set forth in
our brief that this Court actually tal ked about in
the Vester case as well, and a nunber of the other
state cases that are cited in our brief that
establish that there has to be a use for the property
and that that use has to be reasonably perceived.

JUSTI CE BREYER Is there a |lot of
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di sagreenent about this?
MR BULLOCK: No, there's not.

JUSTICE BREYER | nean, it seens to ne
you mght -- whether there is a reasonabl e assurance
that there wll in fact be the public use which the

state uses as the justification for taking the

property. |Is that going to help you that nuch?

MR BULLOCK: | think it will provide
I nportant m ni mal standards of protection for --
JUSTICE BREYER Well, | nean, | don't see

how this Court could get into the business of saying
you have to have this by a particular day or you have
to have 14 witnesses. | nean, we couldn't inpose
that sort of thing, could we?

MR BULLOCK: Your Honor, | think just the
standard needs to be in place.

JUSTI CE BREYER  There needs to be a
reasonabl e assurance.

MR BULLOCK: Exactly. O at the very
| east, a reasonable foreseeability as well, which is
at a mnimumthat is not even in place in this
particular case. And the majority of state courts
t hat have | ooked at this, that is a --

JUSTI CE BREYER Wl |, they mght well

need it here.
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MR BULLOCK: Not in this case, Your
Honor .

JUSTICE G NSBURG But do you do that area
by area? | nean, one of the points you nade, this is
di vided into what, seven areas?

MR BULLOCK: R ght.

JUSTICE O CONNOR And there's sone -- to
be devel oped first, you say that your clients |ived
in parcels that are not likely to be devel oped soon,
if at all. So when making this determnation, is
devel opnent reasonably |ikely, do you have to do it
parcel by parcel or can it be with the whole --

MR BULLOCK: No, Your Honor. W believe
it should be done where the property is actually

bei ng conveyed. And we think that that is the

proper - -
JUSTICE GNSBURG So it's not the area

devel oprment but this house, will there be -- is it

reasonably |likely that there will be devel opnent in

that particular plot.

MR BULLOCK: In this particular parcel,
that is correct, Your Honor, and that has been
supported by ruling in just about every
condemation --

JUSTI CE SQUTER  Let ne ask you, |I'm
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sorry, I'll make this a quick question. Wy do you
think it is necessary, given your position, why do
you think it's necessary to adopt the test you' ve
just articulated as distinct sinply froma good faith
requirenent. So that if sonebody objected and
offered to prove bad faith, that would be in effect a
defense for the taking?

MR BULLOCK:  Your Honor, because that
does not really provide any protection to property
owners. The intent to benefit a private party, and
the intent to benefit the public are really one and
the sane in these types of condemnati ons.

And we believe it is inperative at a
m ni num because t he condemnati ons are dependent upon
private parties even being successful that there has
to be reasonabl e foreseeable uses. And also, if this
Court so chooses, mninumstandards in place to
ensure that those benefits actually go to the public.
| would Iike to reserve the renai nder of ny tine.

JUSTICE O CONNOR Very well. M. Horton.

ORAL ARGUMENT OF MR HORTON
ON BEHALF OF THE RESPONDENTS

MR, HORTON.  Justice O Connor, and nay it

pl ease the Court:

The princi pal purpose of the takings
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clause is to provide for just conpensation. Now, |
want to very briefly state two reasons why you do not
want to nmake a --

JUSTICE O CONNCR Wl I, but it has to be
for a valid public use.

MR HORTON. Yes, it does, Your Honor.

JUSTI CE O CONNCR Ckay.

MR HORTON. | conpletely agree with that,
but if the primary purpose of the takings clause is
not to regulate |legislative determnations of that,
but it seens to ne that what the opposition is asking
for is two tests.

One for Berman and M dkiff and Nati onal
Rai | road, and another test for Kelo. There is no
principle basis for a court to make what is really a
val ue judgnent about whether a long-termplan to
revive an economcally depressed city is a public use
of a higher or lower rank constitutionally --

JUSTI CE BREYER  But he doesn't -- he
doesn't, his second test does not adopt that. The
second test which he was arguing at the end is just
that there has to be a reasonabl e assurance that the
public use, and it could include all those things,
will in fact take pl ace.

MR HORTON. Yes, Justice Breyer. And |
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noted his remark because that's actually in
concessi on because that's the test the Connecti cut
Suprene Court inposed. And they have --

JUSTI CE BREYER  That may be, but what do
you think of that test?

MR HORTON. | don't, | don't agree. |
don't think it's necessary to do that, because if you
have that test, you have to say, well, what do | do
about, about other areas than this.

Berman i s an excel |l ent exanpl e of that,
because as Justice G nsburg said, M. Berman's
property was not blighted. You needed to take
M. Berman's property in order for the economc
devel opnment that was going to occur |ater on.

And the question is, was it reasonably
assured that the econom c devel opnent -- in fact,
sone of the other side's amcus briefs say that that
wor ked out terribly down there, and all it was was
di scrimnating agai nst the poor and, and poverty
stricken people and it didn't acconplish any goal --

JUSTI CE SCALIA: M. Horton, what, what
difference does it nake that, that New London was in
an econom c depression? Wuld it not be fully as
much, under your theory of a public use, for a city

to say, yes, we are not doing badly, but we could do
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better. Let's attract sone high-tech industry here.
You can't possibly draw a |ine between depressed
cities and undepressed cities, can you?

MR HORTON: | would not draw a |ine.

JUSTI CE SCALIA:  You wouldn't. And you
woul dn't ask us to do it either.

MR HORTON: | would not ask -- | have a
back-up argunent that you do not need to reach that
I ssue here in light of the facts of this case. But
| -- to be candid with you, ny viewis that the test
you have is -- there is no principle --

JUSTI CE SCALIA: Any city can do it. And
in the hypothetical that Justice Souter gave earlier
where, you know, you couldn't take it fromA and gi ve
it to B, because B is a good Denocrat, you could take
it fromA and give it to Bif Bis richer, and woul d
pay hi gher nunicipal taxes, couldn't you?

MR HORTON: Yes, Your Honor. But | have
a caveat on that. |If you're tal king about one
property, you're very likely to have a WI | owbr ook
versus O eck probl em about discrimnation, you know,
I ntentional discrimnation agai nst sonebody el se's
property.

JUSTI CE SCALIA: No. | just want to take

property from people who are paying | ess taxes and
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give it to people who are paying nore taxes. That
woul d be a public use, wouldn't it?

JUSTI CE O CONNCR For exanple, Mtel 6
and the city thinks, well, if we had a Rtz-Carlton,
we woul d have higher taxes. Now, is that okay?

MR HORTON: Yes, Your Honor. That woul d

be okay. | -- because otherwise you're in the
position of drawing the line. | nean, there is,
thereis alimt. | nean --

JUSTI CE KENNEDY: Well, if that, if that's

so then the occasional statenents that we see in the
witing that you can't take fromA to give to Bis
just wrong?

MR HORTON:. No. | don't agree with that.
A good exanple is -- well, there is Mssouri Pacific.

JUSTI CE KENNEDY: You think you can't take
fromAto give to B, that there is some substance and
force to that proposition?

MR HORTON. There is sone force to it. |
certainly wouldn't --

JUSTI CE SCALIA: Let ne qualify it. You
can take fromAto give to Bif B pays nore taxes?

MR HORTON. If it's a significant anount.
Qoviously, there is a cost --

JUSTICE SCALIA: 1'll accept that. You
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can take fromA and give to Bif B pays significantly
nor e taxes.

MR HORTON: Wth that --

JUSTI CE SCALIA:  You accept that as a
proposi tion?

MR HORTON: | do, Your Honor.

JUSTI CE KENNEDY: But w thout the
addition, |I'd please |like an answer to your question.

MR HORTON: |'msorry.

JUSTI CE KENNEDY: There are statenents in
our cases that say you cannot take fromA just to
give to B.

MR HORTON:  Yes.

JUSTI CE KENNEDY: Do you agree that there
is substance to that proposition and that that
proposition is correct?

MR HORTON: Yes, Your Honor. | do. And

JUSTI CE KENNEDY: But isn't that exactly
what happened i n Ber man?

MR HORTON:  Your Honor, in Berman, the --
what has - -

JUSTI CE KENNEDY: Isn't that exactly what
al ways happens unless it's for a firehouse or a

school ?
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MR HORTON:  Your Honor, ny position is
that purely taking fromone person to give to another
that shows no public benefit other than just giving
from-- taking fromone person to another woul d not
be a public use.

A good example is the Mssouri Pacific
case. The one case in 200 years of this Court's
jurisprudence where you have, in fact, struck such a
taking that was not a regul atory taking.

| would also point out that there are a
few cases around the country where it does not
I nclude Justice Scalia's hypothetical about
addi ti onal taxes.

An excel l ent exanple of that is the case
the other side has cited from New Jersey. Casino
Properties versus Bannon, where the Trunp Associ ation
just wanted a parking lot that was next door. There
was no assenbly problem No problemputting snall
parcels together. There was no talk in the case
about taxes or nore taxes or nore jobs or anything.

It -- the trial judge there didn't say it
was just for a public purpose -- a private purpose,
but he said it was overwhelmngly just for the Trunp
organi zation's -- so, | nean, if you include Justice

Scalia's hypothetical about nore taxes, then | say
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that's sufficient, as long as you get over --

JUSTICE G NSBURG Is that what the
Connecticut Suprene Court that we are review ng said,
you -- you are arguing, it seens to nme, for sonething
t hat goes beyond what was adjudicated in this case.
| nean --

MR HORTON:  Yes.

JUSTICE GNSBURG It was a finding, a
finding before to be a fact in the trial court that
this devel opnent was going to be primarily for the
benefit of the citizens of New London, and not for
the benefit of Pfizer or the private devel oper.

MR HORTON:  Yes, Your Honor. | agree
with that and that is why | say ny back-up position
is you don't need to determ ne whether you go beyond
econom c depression of a city in this particular
case.

JUSTI CE SCALIA: Is that a factual
finding? You consider that a factual finding?

MR HORTON. | think it's a mxed question
of fact and | aw --

JUSTI CE SCALIA: Well, that this is
primarily for the benefit of the city of New London,
not for the benefit of a --

MR HORTON: | consider that --
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JUSTICE SCALIA: In the eye of the
behol der, to whom do you think this does greater
benefit to, not a factual finding.

JUSTI CE O CONNOCR Wien, when there is no
condemation to acquire property for the direct use
of the public, as for a public right-of-way, or a
utility path or sonething, where it's purely economc
devel opnent, is there any reason why we shoul dn't
draw a clear line and say that isn't a public
purpose. Let themgo out and deal with -- buy it on
the market, on the open market. Wat's the nmatter
with that?

MR HORTON. Well, for one thing we have
Iin this case, and this cones back to the point about
this particular case, is a severe assenbly problem
W have 115 properties we are tal king about on this
90-acre plot, and there is 32 acres that cone from
one place, from--

JUSTICE O CONNOCR Wl I, let's look at the
specifics here. Pfizer is already in place. That's
happened.

MR HORTON: Yes, Your Honor.

JUSTICE O CONNCR  So what are these
parcel s of the people now before us going to be used

for?
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MR HORTON:  Yes, Your Honor. First of
all, it's along-range plan. |If | could have, if |
coul d have the chart, please, if | nmay show you Your
Honor .

The -- we are out on a peninsula here, and
here is Pfizer down here, which at the time of the
taki ng was al nost conpleted. They noved in a nonth
afterwards. Up here is an old state -- old fort from
the 19th century that the state agreed to turn into a
state park as part of an overall plan. The overall
plan is this whol e thing.

Now, parcel one is going to be a hotel, is
pl anned for a hotel. Parcel two was planned --

JUSTI CE O CONNOR  Let's tal k about the
litigants.

MR HORTON:  Yes.

JUSTI CE O CONNOR  Before us today.

MR HORTON. Yes. That's right. They are
in parcel 3 and they are in parcel 4-A Now, the --
it's to be devel oped in phases. The first phase is
one and two. The next phase is then three and four,
A, and there is also a marina --

JUSTICE O CONNCR  What's planned for 3
and 4- A?

MR HORTON. Wat's planned for 3 is that
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it's going to be office space. And the expectation
is there is going to be a demand for class A office
space, which is the best quality office space in this
area by 2010. And the expectation is that it wll
attract the sorts of offices that will feed on the
Pfizer. They spent $300 million on a site here.

In addition, I may point out, this is the
Antrak |line going along here. The only way you can
get to parcels 1 and 2 is to go right by parcel 3 or
go right by parcel 4-A

This is a waste water treatnent facility.
Parcel 4-Ais for park support or marina support.
Now, it isn't nore definitive, but obviously, one
possi bl e use is for parking here because you' ve got a
waste water treatnent facility here. 'You ve got the
park here. You' ve got the marina here and you' ve got
t he ot her parcels here.

It's not like we are talking, as in
Berman, you're tal king about sonething that's in the
parcel. And in Berman, they said it's not for the
court to decide where the boundary |ines ought to be.
It seens to me that's anot her point, Justice
O Connor. It's not like parcel 3 is already --

JUSTI CE BREYER Well, can't the courts at

| east -- can't the courts, could the courts -- do you
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object to this, and I'mnot advocating it, | want
your reaction.

MR HORTON:  Yes, Your Honor.

JUSTI CE BREYER  Coul d the courts, under
this clause, at |east review what you' ve just said
for reasonabl eness? | nean, | ook at the
reasonabl eness of a claimthat this is for --
basically for a public use. Look at the
reasonabl eness of the claimthat we should do it this
way, rather than excusing the people who don't want
to sell their houses no matter what and doing it a
little bit differently.

Reasonabl eness is a concept that's already
in the Constitution in terns of what the | egislature
can do, but I'mthinking of the stronger kind of
reasonabl eness review that you mght have in an
adm ni strative action. Now, is, Overton Park, if you
want a case. |Is that a possible kind of reviewthat
you mght find appropriate here?

MR HORTON: No, Your Honor, if what
you' re defining as reasonabl eness i s being higher
than rational basis. Because in that situation,
you' re applying a higher standard for a taking where
we are paying for it than you would be for --

JUSTI CE BREYER Wl |, the reason that you
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woul d apply a somewhat hi gher standard is because the
rati onal basis, with trenendous deference, applies to
the power of Congress to act in an economc area in

t he absence of a particular constitutional provision
designed to protect a mnority fromthe actions of
the majority.

And if you read that public purpose
doctrine, a section here as having that in mnd, you
m ght want a sonewhat hi gher |evel of review Now,
that's the whole thing spelled out. [|'m not
advocating it. But | amputting it forward to get --
to get your reaction.

MR HORTON.  Your Honor, that sane type of
remark coul d be nade about rational basis equal
protection revi ew.

JUSTI CE BREYER (Onh, and indeed w th equal
protection, we very often do have a sonewhat hi gher
standard of review

MR HORTON.  Ah, yes, Your Honor, but the
poi nt here is that you shoul d not have a higher
standard of review because we are paying for it. It
woul d be ironic to have a higher test than for
exanple in a regulatory taking or even the sane test.
You have a test in Nollan and Dol an, for exanpl e,

which is an exactions case. So that's to say --
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JUSTI CE SCALIA: M. Horton, you're paying
for it, but you' re also taking property from sonebody
who doesn't want to sell it. Does that count for
not hi ng? Yes, you're paying for it, but you're
gi ving the noney to sonebody who doesn't want the
noney, who wants to live in the house that she's
lived in her whole life. That counts for nothing?

MR HORTON: No, of course not, Your
Honor .

JUSTI CE SCALIA: Well, then, let ne ask --
woul d, woul d the reasonabl eness standard, if the
project is indeed reasonable, and there is genuine
prospect that all of these good things that you're
tal ki ng about will happen, why woul dn't private noney
conme in to further the project? Wiy is it necessary
to condemm it if it's so reasonable. Wy couldn't
you, you -- now, you say there is a holdout for one
part, parcel. Couldn't the city fund a private
purchase of that parcel? Say, you know, we'll nake
funds avail abl e out of our general tax revenue to
sonebody who wants to cone in and put together this
systen? O course, that person has to buy out
property owners, but we'll, we'll give you noney to
buy them out at high prices.

MR. HORTON: Your Honor, there are sone
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plaintiffs who are not going to sell at any price.
They want to stay there. You've got a severe
assenbly problemin this case and it's not as though
you can say, well, go sonewhere el se.

You have a situation where you' ve got the
Pfizer plant that is being built there. You' ve got
the state park that's there. You've got this Naval
underseas facility that just cane on the market.
That's the only place anything is going to work and
it's -- and it's five to six square mles of town. |
nean, there is no other place to go.

JUSTI CE G NSBURG  How rmuch, how much of
this was voluntarily sold, is that correct?

MR HORTON. The large share of it was,
but of course, that's because there is always in the

background the possibility of being able to condem

it. | mean, that obviously facilitates a | ot of
voluntary sales. And if, if thisis not -- if this
Is not -- let ne put it this way. | nean, there is

going to be a nore severe hol dout probl em

JUSTI CE BREYER That may be. Now, that's
why |'m back to reasonabl eness. You see, we are told
in the briefs that the people who often m ght hold
out, mght be doing so to get nore noney, but it

m ght al so be because they are poor, they are not
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wel | connected politically, and their only hope is to
go to a court and stop this thing.

So you'd give themtwo weapons. \Wapon
one is you have to pay them That's correct.
Conpensation. And weapon two is they can put you to
a test of being reasonable. That mght be quite a
deferential test, so you mght have every |eg up.

But they at |east could catch the instances where
this is really not reasonable to do to them what

you're doing to themthat they don't want.

MR HORTON:. | have two responses to that,
Your Honor. First of all, that applies to all sorts
of takings. If I'mbuilding a road, |let ne give you

an exanpl e of the R ndge case that Your Honors
decided in the 1920s.

That was the road to nowhere. It was a
road that went through a farmto the county I|ine.
And the other county had no intention at that point
of building a road, but Your Honors said, well, they
m ght get around to it at sonetine so it's a good
idea to build it now.

W had a simlar situation in Hartford.
There is supposed to be a ring road around Hartford,
and the state condemed all this land for a ring road

around Hartford. Well, one little bit of it was done
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and then just this, this year, in very lowprint in
the | ast page of the newspaper, we see about the
state getting around to selling the | and because they
didn't, they didn't do it.

| nmean, this can happen in the railroad
case is a good exanple. The railroad case. The one
Your Honors decided. If it's -- being a common
carrier nmakes all the difference, then how cone the
|CC just didn't order the Boston & Maine to fix the
railroad? You know. Wiy? You know, you didn't | ook
to nake a --

JUSTI CE SCALI A: Common carriers are
subject to state regulation to a degree that private
conpani es are not. They nust, they nust treat all
coners alike. | nmean, | don't think the public
utility cases are at all conparable to condemi ng

land in order to get a new conpany to nove in and pay

nore taxes. | just don't think it's simlar.
MR HORTON. Well, | would |like to point
out that the -- there is a difference, the whole

point is about having a test about reasonable
assurances about whet her something is going to happen
and that's where the railroad case nakes a
di f f erence.

QUESTION: | agree with you on that.
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MR HORTON. That's the only point | was
maki ng, Your Honor. | didn't mean to go further than
that. But comng back to Justice Breyer's point, you
made a poi nt about poor people. And I'd like to
poi nt out, unless you're going to overrul e Bernan,
you know, poor people and mnorities are nore likely
to be vulnerable in the blight cases than in this
case.

| nmean, this is a good exanple. Economc
devel opnent can take place anywhere in town. Blight
happens in one area of town where the poor and the
mnorities are likely to live, and in fact, this very
case, we have got mddl e class people. There is no
blight that's been alleged in the condemati on
papers.

The other thing is if you stick to blight,
this is the problemyou' re going to have. You're
going to end up making a blight jurisprudence
because -- because what's going to happen is the
cities are going to say, we can only do this by
blight, so they are going to have nargi nal
definitions of blight.

Fl orida, for exanple, says property is
blighted if it's vacant. |Is that blight? | nean,

you're going to have a big headache in that --
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JUSTI CE BREYER No, |'m accepting that
you can't make that kind of a distinction. That's
where |'mfocusing on a test that woul d possibly
apply only where you transfer property from one
private person to another, but still wouldn't nake
t hose distinctions of blight or not blight.

MR HORTON:  Yes. But | nean, the other
thing is, are you going to nmake -- would the Court
make a distinction between a case where the city is
doi ng the devel oping itself, and another case where
the city gives it to a private person.

|'"d like to point out, ny client is going
to keep the property. It's -- it's going to be
| eased to a developer. |It's not going to be sold to
the developer. So | nean, if this developer builds a
buil ding on this property, and then doesn't conply,
they are in big trouble.

JUSTI CE KENNEDY: It does seemironic that
100 percent of the premumfor the new devel opnent
goes to the, goes to the devel oper and to the
t axpayers and not to the property owner.

MR HORTON. Well, that's an interesting
point. A question was raised earlier about the other
si de about whet her there should be --

JUSTI CE KENNEDY: The conpensati on

Page 44

Alderson Reporting Company, Inc.
1111 14th Street, NW, Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N o 0o b~ W N B

N D N DN DN PR PR, R
a A W N P O © 0 N O o1l A W N, O

neasur es.

MR HORTON. The conpensati on mneasur es.
Exactly. By the way, the answer to your question is
If there is sone -- if there is sone scholarly
articles on that, I'mnot aware of it either.

But | would point out that's sonething,
you know, in terns of social costs and things |ike
that, that is sonmething that this Court mght or
m ght not wish to consider in a just conpensation
case, but | don't think it should affect whether you
take the property or not. It seens to ne that is --
I"mnot taking a position on that one way or another,
but it seens to ne that's -- you have to assune in
this case that there is going to be just
conpensat i on.

JUSTI CE KENNEDY: On that point, just in
Connecticut, if the property owner goes to the jury
and receives nore than the state offered, does the
state al so have to pay those attorneys' fees?

MR HORTON: Under -- under state |aw?

JUSTI CE KENNEDY: Under Connecticut | aw,
if the property owner is offered $100 but goes to the
jury and gets $200, does the property owner have to
pay the attorneys' fees or does the state pay the

attorneys' fees?
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MR HORTON. The state does not pay
attorneys' fees, Your Honor. Everybody pays his own
attorneys' -- and |ikew se, the other way, if it's
| ower anount than what was put in than, you know,
it's not as though the state gets attorneys' fees
back. It works both ways.

JUSTI CE SQUTER M. Horton, what do you
think is the reason that there are not a | ot of
exanpl es of the sort that | think one of Justice
O Connor's hypot heticals raised, in which the, |
don't know, the Econoline Mtel gets condemmed so
that the Rtz can be built, thereby increasing tax
revenue and so on, kind of parcel by parcel
augnentations to the tax base and so on. Wy aren't
there a | ot of exanples |like that?

MR HORTON:. | think there is two good
reasons for it, and that it's a theoretical nore than
a practical problem First of all, you' ve got all
sorts of transaction costs when you, when you go
t hrough em nent domai n, as opposed to doi ng things
voluntarily.

So you are not going to do things -- yes,
as a practical matter, to take Justice Scalia's
earlier exanple, for one piece of property because of

the transaction costs involved. | nean, you' re never
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going to make up -- unless it's to, you know, to
favor the governor's friend or sonething like that,
as you say.

JUSTI CE SQUTER I n which case we have a
different --

MR HORTON. I n which case you have a
different problem The WII| oworook versus d eck
t est.

QUESTION  Ckay. So we have transaction
cost s.

MR HORTON. Transaction costs, but that
Is a serious problem And the other thing, there is
t he denocratic process, Your Honor. | nean,
especially if the taxpayers are paying for sonething
and you know, they are getting a bad reason or run
around about the reason, you know, that's subject to
revi ew.

It seens to nme denocracy can nake good
decisions and -- or bad decisions under the
Constitution, but the inportant thing is that when
it's paid for, it's not |like regulatory takings which
are, you know, the taxpayers don't see that until
it's too late. You know, in this type of taking, the
t axpayers are seeing up front what's goi ng on.

JUSTICE BREYER That's true. But now,
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put yourself in the position of the honeowner. |
take it, if it's a forced sale, it's at the narket
value, the individual, let's say it's sonmeone who has
lived in his house his whole life. He bought the
house for $50,000. It's worth half a mllion. He
has 450, 000 profit.

He pays 30 percent to the governnent and
the state in taxes, and then he has to live
somewhere. Well, | nmean, what's he supposed to do?
He now has probably 350,000 to pay for a house. He
gets half a house because that's all he is going to
do, all he is going to get for that noney after he
pai d the taxes, or whatever.

And | nean, there are a lot of -- and he
has to nmove and so forth. So going back to Justice
Kennedy's point, is there sone way of assuring that
the just conpensation actually puts the person in the
position he would be inif he didn't have to sell his
house? O is he inevitably worse off?

MR HORTON Well, | nean, first of all,
the -- in Connecticut, fortunately, we have
rel ocation | oans which are involved here. And they
are available in this case.

There was, it wasn't clear fromour brief

whet her they were | oans or not, and it is correct
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that they are |l oans. The other side pointed out that
that was for all projects in the state. That's not
true, you know, | mnmean, there is $10 mllion invol ved
in relocation funds.

JUSTI CE SQUTER  But the | oans don't nake
hi mwhole. Isn't --

MR HORTON:. That's true.

JUSTI CE SQUTER | nean, what bot hered
Justice Breyer | guess bothers a lot of us. And that
Is, is there a problem of making the honmeowner or the
property owner whole? But | suppose the answer to
that is that goes to the neasure of conpensation
which is not the issue here.

MR HORTON: Yes. And that's, and | had
said that earlier. But another point when | was
tal king about roads is that applies to -- that could
apply to any type of case. It doesn't just apply to
a case like this.

JUSTICE SCALIA: And that would really
overrul e a bunch of prior cases and really throw
condemnation | aw i nto chaos.

MR HORTON: Yes. And Justice Scalia, a
question you -- or actually it was a comment you had
made about public use versus public purpose. And

that would not only overrule -- and ny opposi ng
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counsel said there is a difference between the two.
And when pressed by Justice Souter -- and | woul d
point out, that's just overruling cases going back to
Berman. That's overruling two decisions by --

JUSTI CE BREYER What is the renedy?
Let's repose the problemto which I want to renedy
then. And maybe this isn't the right renedy.

But the renedy that they are saying, and
I"'mreally repeating it, is an individual has a house
and they want to be really not nade a | ot worse off,
at |l east not nade a | ot worse off just so sone other
people can get a |l ot nore noney. Now what, what is
the right -- is there no constitutional protection?
If this isn't the right case, what is?

MR HORTON. Well, the right case is in
t he just conpensation concept, but going to your,
your point, if this were here as just conpensation, |
woul d say in terns of just conpensation, in deciding
what the fair market value is today, you can
certainly take into account the economc plan that's
going into effect. You know --

JUSTI CE KENNEDY: Really? | thought that
that was a fundanental of condemation | aw that you
can not value the property being taken based on what

it's going to be worth after the project. That's
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just --

MR HORTON:  Well --

JUSTI CE KENNEDY: Unl ess Connecticut | aw
I's much different fromany other state.

MR HORTON: | may have m sspoken on that
subj ect, Your Honor.

JUSTI CE SCALIA: But you know, in any case

MR HORTON: | --

JUSTI CE SCALIA: Wiat this lady wants is
not nore noney. No anount of noney is going to
satisfy her. She is living in this house, you know,
her whole Ilife and she does not want to nove. She
said I'Il nove if it's being taken for a public use,
but by God, you're just giving it to sone other
private individual because that individual is going
to pay nore taxes. | -- it seens to ne that's,
that's an objection in principle, and an objection in
principle that the public use requirenent of the
Constitution seens to be addressed to.

MR HORTON. But as | say, Your Honor, if
public use and public purpose are the sane thing,
whi ch they are unless you're going to overrule
Hol nes' deci sions from 1905 and 1906.

JUSTI CE SCALIA: It wouldn't the first of
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Hol mes' deci sions to be overrul ed.

JUSTICE GNSBURG Well, | think you'd
have to take sone substantial chunks of | anguage out
of Berman as wel |, because Justice Dougl as spoke very
expansively in that case.

MR HORTON. Plus | think Hol nes was right
when he said that to say that the public actually has
to use the property is not an appropriate nmeani ng of
t he phrase, so | would not think you d want to
revisit that case, even if you want to revisit sone
ot her of Hol nes' deci si ons.

But the -- | guess the best answer | have,
Justice Breyer, to your question, after |, after |
m sspoke is sinply to go back to the point that the
tinme at which you consider what just conpensation is,
Is in the just conpensation proceedi ngs.

And while | m sspoke about what the test
was, and | apol ogi ze for that, certainly this Court
can consider if social costs should be taken into
account at that time. |'mnot saying they should. |
haven't thought that through as can you obviously see
by nmy m sanswering the question, but it seens to ne
because ny primary answer is that you don't | ook at
t hat now.

JUSTI CE KENNEDY: Well, of course, the tax
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code does have special provisions for involuntary
sal es and rei nvest nents.

MR HORTON. Yes, it does.

JUSTI CE KENNEDY: The tax hypothetical is
not accurate.

MR HORTON:  Yes.

JUSTI CE SCALIA: M. Horton, |'m not
proposing that the state has to use the property
itself. I'msinply proposing that its use not be a
private use which has incidental benefits to the
state. That is not enough to justify use of the
condemnat i on power.

MR HORTON. Well, | don't think --

JUSTI CE SCALIA: You can give it to a
private entity, you can give it to arailroad, to
some public utility. But the use that it's put to by
that railroad and public utility is a public use.
That's why it's a public utility.

It's quite different to say you can give
It to a private individual sinply because that
private individual is going to hire nore people and
pay nore taxes. That, it seens to nme, just washes
out entirely the distinction between private use and
publ i c use.

MR HORTON. Well, | don't agree, Your
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Honor, because | think, you know, | think if a person
is without a job and if a person is not able to get
basi c services that they need fromthe tow because
the town can't afford it, that's just as inportant as
a trains running on tinme or elimnating blight.

And Justice Breyer, | thought of another
answer to your question that has to do with this
case. And that is even on a higher test, we win
because the Connecticut Suprene Court applied a
hi gher test in this case.

And just -- | would say that in this case,
t he essence of federalismis to let various courts
make various deci sions about what they consider an
| mportant public purpose. It may be different in
UWah fromthe way it is in Connecticut, and it's
different in Florida, and I don't think this Court
shoul d be having a new jurisprudence for this area
and having two separate tests, and maybe having a
test that even approaches the Nollan Dol an test where
you certainly want to di scourage people fromtaking
t hese actions.

And so it seens to ne the four words |
think that this Court should consider -- and |' m not
going to tell you the four words since ny red |ight

Is on. Thank you, Your Honor.
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JUSTICE O CONNOR M. Bull ock, you have
three and a half m nutes.
REBUTTAL ARGUMENT BY SCOIT G BULLOCK
ON BEHALF OF THE PETI TI ONERS
JUSTI CE KENNEDY: M. Bull ock, do you know

t hose four words?

MR BULLOCK: | wish | did. | could
respond to it if |I -- if | actually did. Your
Honors, first of all, just a couple of matters

regardi ng the Connecticut Suprene Court's deci sion.
The Connecticut Suprene Court did not apply the test
that we suggest in our case, they explicitly, the
majority explicitly declined to apply hei ghtened
scrutiny in this, in this instance.

| think the key to understanding their
argunent is the answer to the question of, can you
take a Motel 6 and give it to a fancier hotel? Their
answer is yes. And that's what's really at stake
her e.

These condemations are taking place
t hroughout the country. A city in California
condemms the 99 cents store in order to give it to
Costco. Now, were they giving enornous benefits to
Costco? O course they were. But they did so

because they wanted to get the tax revenue, and
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that's the problemw th these types of condemnati ons,
the desire to help a private party and the desire to
help the public are really one and the sane. The
public only benefits if the private party is
successful .

Al right, the NLDCis a private body. It
has a private board of directors, and it is |easing
|l and to a private devel oper for 99 years at $1 a
year. That is private ownership of |and.

Al so, Your Honors, there is no severe
assenbly problemin this particular case, and in nany
ot her devel opnent situations. The NLDC and the city
have 32 acres that was given to them by the Federal
GCovernnent for themto do as they wish. And our
honeowners who have lived there a long tine and wi sh
to hold on to their properties do not object to that
devel opnent going on. It is within the rights of the
city and the NLDC to do so.

Al so, Your Honor, the R ndge case that was
cited by the Respondents, they actually knew what was
going to go on in that, in that case. They knew what
the use was going to be.

And finally, Your Honors, the Respondents
tal k about the effect that this nay have upon poor

people. Not all nei ghborhoods, not all poor
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nei ghbor hoods are blighted. But the one thing that
al | poor nei ghborhoods share in common is that they
don't produce nmuch in the way of tax revenue, so
you're going to put poor nei ghborhoods and wor ki ng
cl ass nei ghborhoods |ike the ones that exist in Fort
Trunbull in jeopardy if the Court affirns the
deci si on bel ow.

And that's why so nmany organi zati ons t hat
are concerned about the rights of senior citizens and
the rights of mnorities and poor folks |like |egal

services corporations have joined in our side to

support the property owners in this case. |If there
Is no further questions, Your Honors, | wll close.
Thank you.

JUSTI CE O CONNOR  The case is submtted.
(Whereupon, at 11:12 a.m, the case in the

above-entitled matter was submtted.)
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